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NOTICE OF APPEAL 
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_ Foote,Cone & _ 3529-55 Supplemental Page 
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> | Summons (1) copy (1) and copy (1) of complaint. N.F. 12/8/65, 
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ice ov clork if service of order 


SRR ee eee es 
| “Motion to appt. process server heard and granted. 


Affidavit of Arthur Curtis in support of attachment before 
judgment. Bond approved in sum of . (fiat Matthews, J. 
Bond in attachment before judgement in Sap Se Eases with 

ie National Surety Cornoration approved... °* 

184 Attachment, Writs (4) & interrog (4} issued to Sears Rost 
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FOOTE, CONE & BELDING 
Advertising 


_: 247 PARK AVENUE WEW YORK $7 
October 24, 1946 


IY. Arthur S. Curtis 
Curtis Festures Syndicate 
Box #223 

Benjemin Franklin Station 
Washingten, D. C. 


Dear Kr. Curtis: . Sin 


Thank you for subritting the UCDAL OF ECNCR strip idea 
for our consideration. . 


We have exerined it very carefully and considered accounts 
on which it might possibly be used but, regretfully, have 
cone to the ccnclusion that it doesn't fit 4nto any of our - 
current plans. 


tion. 


l 
Vice Presi:dent 


Wiilicn E. Berchtold 
er 
Gnd. 
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NOTICE OF MOTION 
This is to inform you that on June 1, 1970, at 9:30 
@em. OF aS Soon thereafter as the case may be heard, by 
Chief Judge Curran, the Plaintiff will ooo Chief Judge 
Curran of the United States District Court to grant the 


relief requested in the attached Motion. 


FROM: 
| 
Arthur S. Curtis, 
816 National Press Building, 
Washington, DC 20004, 
NA 8 ~ 5696, 
Counsel for Plaintiff. 


CEREIFICATE OF SERVICE 

I have this May 22, 1970, personally delivered a 
copy of this Notice of Motion and the attached papers to 
the office of Milo Coerper, shown above. 


1 1 
Arthur S. Curtis 
| 


prmeaniatcetaeatnetns retainer tN ny ener ntiemr~ ponies maaan ochvaes pon 
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MOTION TO REMOVE JUDGE PRATT FROM THIS CASE BECAUSE OF BIAS 
AND FOR OTHER REASONS, TO SEND THE CASE BACK TO JUDGE WADDY, 
TO REQUEST THAT THE CHIEF JUDGE GRANI THE MOTION TO SEND THE 
CASE TO NEW YORK ON A CHANGE OF VENUE UNDER 28 USC 1404 (A), 
AND FOR SUCH OTHER RELIEF AS THE COURT DEEMS PROPER. 
5 The Plaintiff in this case reSpectfully moves this Court 
to remove Judge Pratt from this case, and either to send the 
case to New York under the pending Motion for a change of 
venue in accordance with 28 USC 1404 (A), or else to reassign 
the caSe to Judge Waddy (who Stated at the hearing before him 
on March 18, 1970, that he would retain jurisdiction and that 
the casSe would be sent by him to New York in accordance with 
Plaintiff*s Motion for a change of venue under 28 USC 1404 
(ay). 

In Support of this Motion, Plaintiff submits the following 


affidavit of bias and the following points and authorities. 


Counsel respectfully calls attention to Canon 15, which 


requires him to go forward without fear of judicial disfavor 


where the casSe requires it. 


Arthur S. Curtis 

816 National Press Building 
Washington, DC 20004 

NA 8 = 5696 

Counsel for Plaintiff 


3 


OBJECTION TO ORDER PRESENTED 


The Plaintiff objectad to the order presented by opposing: 


céunsel for the following reasons: 
1. The form of the order is prejudicial to the appedlate 
tights of the Plaintiff, as will te brought oct in the hearing 


to settle the Order; 


; | 
2. The Order is not based upon the record of the hearing, 


and Plaintiff has ordered a transcript and as Soon as it is 
ready it will be available to this Court in settling the Order; 

3. There is pending in this Court a Motion +0 Renove Judge 
Pratt from this case and for other relief, on grounds of prejudice, 
and the better practise would be to withhold hearings until there 
is a ruling whether the case waS ever properly before the Court 
when it was sent to Judge Pratt, and whether he should have 
continued to hear the matter after the Notion to request hin 
to remove hinself was made; : 


4. aAnd for such other reasons as are iproper. 
| 
Respectfully submitted, 


Arthur S. Curtis, counsel for Plaintiff 
826 National Press Bidg. 


Washington, D.C. Na8=-5696 
Certificate of Services | 


I have this 22 May 1970 mailed postage prepaid a copy of the 
above Objections to Milo Coerper, OMe Farragut uare, NW, 
Washington,D.C. 20004 x a 

Arthur S. Curtis 


MOTION FOR REHEARING 
ish 


) 
/ 


- Plaintiff respectfully requests a rehearing on the Motion t 
Dismiss for the reason that the Court overlooked the pleadings, 
which show that the Defendant made a General Appearance when 
Defendant responded for the Motion Eor Judgment by Default. 

The Court did not mention these pleading and the appearance in 

the Court's opinion, which clearly shows that the Court overlooked 
this phase of the case. If the Court recongnizes that there was 

a generel appearance, aS the papers clearly show on their face, 
Then plaintiff has clearly succeeded in gaining jurisdiction 

over the person of defendant. 

Further, if in the Court*s opinion Defendant is not personally 
before the Court, then Plaintiff is entitled to a Judgment of 
Condemnation in the sum of $5,000. for the property attached 
before judgment, and Plaintiff so prays for this relief. 

The Court has been too much concerned over the age of the case 
and not enough with the fact that justice was finally at hand for 
the plaintiff. The public pays for the Courts in order to ensure 
that everyone Shall have his day in Court, and each person has a 
constitutional right to a fair hearing. 

The Court erred in failing to disqualiry itself fron further 
hearing, and it is respectfully recommended that it should vacate 
its rulings and refer the case back to Judge Waddy. 

“Defendant. made an appearance when he made his motion to dismiss," 
Huber v Bissell, 39 F.R.D. 346, D.C. Pa. 1965. Action requerting 
extension of time is a general appearance, Pacific Lanes, I"c. v.Bowling 
Proprietors Ass'n of America, 248 PF. Supp.347<3 “An eppearance is ordin= 


arily-an overt act by which a party comes into court and submits 


himself to its jurisdiction; it is an affirmative act requiring 


knowledge of the suit and intention t appear.“Anderson v Taylorcraft, 


Inc. 197 F. Supp 882, D.C. Pa 1961. 


Judge Jones in his Order of 1969 gave Plaintiff 


until the end of 1969 to perfect service on Defendant. By this can 


be meant only, gaining jurisdiction of the Court over the Defendant. 
5 Defendant applied for several continuances in the 
form of motions requesting time to answer at a later date several 
Pleadings which were filed. 5 Am Jur 2d, at p.498 reads eee 
a motion for a continuance is considered a Step in the regular 
proseation of the cauSe, and therefore a general sppeanences 
citing 24 ALR 24 380, Anno. 102 ALR 225. So,tao, ™ The general 
rule is that a defendant who appears and in the first instance 
in the cavse moves for an extension of time to plead is deened 
to have made a general appearance," Ibid, p. 499, ANNO 81 ALK 166. 
"A defendant who appears to contest or resiét a motion made by 
the plaintiff is deemed to have made a gpreral appearance SO as to 
subject himself to the jurisdiction of the court, Ibid, p.506, ae 
Boyd v Wyly, 124 yuS 98, 31 £ ea 399, and other ae in Fn.4. A 
general appearance is ordinarily effected by the making of any 
motion that involves the rerits of the plaintiff's clain, or any 
motion based wholly or in part on nonjurisdictional : grounés, Ibid, 
p.496,. Anno. 111 AER 925 et seq. The general runile that where a 
defendant Seeking to Question the jurisdiction of the court over hin 
asks for relief in addition to vacation of Servire, he thereby submits 
himself to the jurisdiction of the court, Ibid 497. In Reverie 
Lingerie Inc. v McCain, 258 NC 353, 128 S.E. 887, the Court held 
that where a party raised the statute of Limitations in &@ pleading 
wnich also questioned the Jurtediceton of the court over his 


person,he made a SSS appearance. 


A review of the file in the case shows clearly that the 


Defendant has in fact made an appearance and submitted to the Se 4: 


jurisdiction of this Court. It filed objections to FRCP 36 Request 
for Admissions, and later filed purported Answers. It filed an 
Objection to the granting of a Judgment by Default, and with it 


° 


filed Affidavits. It requested continuances. It filed notions 
: to dismiss both with and without prejudice. It filed objections 


to 2 motion for 2 change of venue. In doing these things, the 


“ Defendant placed itself under the jurisdiction of the Court and 
in fact accomplished what Judge Jones intended that Curtis must 
do, namely, obtain jurisdiction over the Defendant. Thus the 

> Plaintiff succeeded in fulfilling the terms of the Order as set 
forth by Judge Jones, and having done this, his case should not 
be dismissed. 

II. The Court should recall its 
Orders and send the case back either 
to Judge Waddy, or to Judge Jones. 
The Court appeared puzzled by the words in Judge Jones?® 
Order. Since Judge Jones is still with us, the proper tribunal 
to determine whether the Order is enforced is Judge Jones. 
oxcowere the transcript at the Hearing before Judge waddy 
shows tint he specifically stated both that he retained control 
over the case and that he would send it to New York under 28 USC 
1404(€2). Somehow the case then left his hands and came to be 
heard by another Judge who did not even see the Transcript, 
altho Plaintiff paid $19.50 to write it up and preserve it for 


‘the Court. 


« 


> It would be a strange situation indeed where one judge 

need that the case Should be Sen to New tom and ESTaSE on the 
same Court held contrary, since that would mean that by shopping 
for judges a party could turn the case one way or another. 


It is respectfully requested that this Court consider the 


matters above, reconsider its Orders, and in the interest of 


convenience of the patties, witnesses, and justice take the 


action requested above. 
Respectfully, 


Arthur S. Curtis, Counsel for Pl. 
816 National Press Bidg. D.C.20004 
Certificate: I have this 
14th May 1970 mail d postage prepaid 
a copy of this pleading to Milo Coerper, 
One Snxxzw Farragut Square, D.C. 
A.S.Curtis 


a a Ne ee a ee NNO A A pO A ea AO 


vs. RESPONSE TO REQUEST 
FOR ADMISSIONS 


FOOTE,CONE, AND BELDING,INC., : 
Defendant. 


FOOTE, CONE, AND BELDING, INC., defendant, makes 
the following statement in response to the request for admissions 
served upon it by mail by plaintiff on January 12, 1970, the 
time of defendant to respond having been enlarged by the court 
until April 1, 1970. 

Request Number 2 - It denies the truth in the matter ~ 
set forth in request number 2. 

Request Number 4 - It cannot truthfully admit or 
ee the matter set forth in request number 4 for the: -reason 
that said matter is not within its knowledge. 

Request Number 5 - It denies the truth in the matter 
set forth in request number 3: 

Request Number 7 - It cannot truthfully admit or 
deny the matter set forth in request number.7 for the reason 
that said matter is not within its knowledge. 

Request Number 8 - It denies the truth in the matter 
set forth in request number 8. 

Request Number 11 - It cannot truthfully admit or 
deny the matter set forth in request number 11 for the reason . 
that Fairfax Cone has no present recollection as to whether or 


how he was informed that service had been made personally upon 


one William McAdams in approximately 1955. 


Request Number 12 - It denies. the truth in es 5 ee 
set forth in request number 12. 

- Request Number 13 - It denies the truth in the matter 
set forth in request number 13; 

3 ‘Request Number 15 - It cannot trathetay SEES or 
deny the matter set forth in request number 15 for ec reason 
that said matter is NOE within its knowledge. 

Request Monber 16 - It cannot truthfully admit or 
deny the matter set forth in request nunber 16 for pe reason 
that said matter is not within its knowledge. 

Request Number 17 - It cannot truthfurly admit or 
deny the matter set forth in request nunber 17 for the reason ” 
that said matter is not within its nowledge. 

-Request Number 19 - Objected to.: 

Request Number 20 - It denies the truth in the matter 
set forth in request number 20. 

Request Number 21 - ft denies the truth in the 
Set forth in request number 21. 

Request Number 22 - It denies the (SS in the 
set forth in request number 22. I 
Request ‘Number a4 - It denies the truth in the 


set forth in request ‘number ak. 


FOOTE, CONE, & BELDING, INC. 


DATED: March 31, 1970 


By. 


SS ee 
oormerenenateeerererstniermemmernenineenwnnpernrennntanmsone REChALG Balian 
ass Vice President” 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ARTHUR S. CURTIS, 


CIVIL ACTION NO. 3529-55 
Plaintiff 


; ’ ~ OBJECTIONS TO PLAINTIFF'S 
Visc «5 ; REQUEST FOR ADMISSION 
; OF FACTS 
FOOTE,CONE, AND BELDING, INC., 
' Defendant. 
Defendant objects to request number 19 of Plaintiff's 
request for admission of facts, calling for admission: "that the 


Defendant was sued for wrongfully using the Smokey the Bear idea, 


theme, or program, by one who allegedly originated same, and that 


judgment was rendered against the Defendant in that suite [sic]", 
on the grounds that said request calls for admission as to 
immaterial and irrelevant matter, and that the item objected to 
herein will throw no ene on the essential issues of this law 
suit. 


“ Milo G. Coerper Gas oe 
Attorney for Defendant 
One Farragut Square South 
Washington, D.C. 20006 


a a taken ean ene naan ea ET 


* “opsecrions to | a 
DEFENDANTtS MOTION TO DISMISS WITH PREJUDICE 
PURSUANT TO FEDERAL RULE 41(b) AND/OR THE INHERENT 
= POWER OF THIS COURT 
Comes now the Plaintiff, ARTHUR Ss. CURTIS, by Counsel and 
Opposes Defendant'ts motion to dismiss, and gives @S reason that 
the Defendant has not deen prejudiced by the delay in Se 
the €ase to trial, but in fact has received 2 benefit of addition- 
al $ime to prepare its defenses, since it has known since 1955 
that the Case was pending in this Court, as ts Shown by the 
attached copies of correSpondence with DeGendanc and its agents, 
Defendant*s moeion Seeks to overturn the ruling by 
Judge Jones in this Case which this Court should not do becauSe 
there is no valid badis for departing from the tule of the Law of 


the Case. 


Arthur S. Curtis 


816 National Press Building 
Washington, D. C. 20004 


(Telephone: NA8-5696) 


Attorney for Plaintiff 


Nee tr ere er on wpa ne ee ae ea tae re eee enema esas oa ~ 


_Foore,Cone & BELDING 
Advertising 


247 PARK AVENUE - NEW YORK 17 


August 10, 1954 


Er. Carl L. Shipley 
Retionel Press Building 
Washington 4, D.C. 


Dear Hr. Shipley: 


This will acknowledge your June 10 letter telling us 
thet you recresent Mr. &. S. Curtis, who you assert: is the owner 
and originator of a literary idea involving pictorial representa— 
tion end narretive account of valorous deeds performed by Medal 
of Eonor wirners. 


While we do not concede in any way thet the eadver- 
tisenent in question infrirges upon your client's rishts, we 
would like to c2l1 to your attention the fact that this advertise- 
ment wes prezared by us for the U.S. Treasury Denertment on a 
purely voluntery basis as a public service end without conpensa— 
tion. If ir. Curtis is ewere of the circumstances, we are quite 
sure he wild not wish to press the matter. 


Vice President, Finance 


Sy 


FOOTE,CONE & BELDING 
Advertising : 


255 EAST SUPERIOR STREET CHICAGO 11 


June 1, 1955 


Mr. Carl L. Shrivley 
National Press Building 
Washington h, D.C. 


— Dear Mr. Shipley: 
This will acknowledge receipt of your letter 
. of Kay 17 in regard to the claim of Kr. A. S, 
Curtis. 
All I can tell you at this time is that the - 
matter is under investigation. As soon es any- 


thing develops, I shall be gled to get in touch 
with you. 


Vice President, Finance 


NEW YORK - CHICAGO - LOS ANGELES - SAN FRANCISCO + HOLLYWOOD = HOUSTON + LONDON 


A — 
SEABOARD SURETY CO PANY 


Hose Orrice 


100 Wittiast STREET, NEW YORK 38,N-X. | 


Carl L. Shipley, Esq. 
National Press Building 
Washington 4, D. C. 


RE: 00492 — A. S. CURTIS v. FOOTE, CONE & BELDING 
Dear Sir: 


The correspondence pertaining to the claim of your client, Mr. 

A. S. Curtis, and relating to an advertisement prepared by Foote, 
Cone & Belding to rromote the sale of United Stetes Defense Bonds 
which appeared in Time Magazine on Novenber 2, 1953, has been re- 
ferred to tais office for attention. In order that we may give 
consideration to the claim, it is requested taat you furnish to 
us a copy or copies of the copyrighted material, that you advise 
us of the date such copyright wes obtained, and that you also let 
us have the names of the publications in which the said material 
has been published together with the dates of such publication. 


It also would be advisable, of course, for you to furnish me wita 
eny additionsl information which you believe will assist me in de- 
termining whether your client's claim is well founded. 


Frankly, it wes rather surprising to me that Mr. Curtis insists 
upon going forward with this claim in view of the fact that the 
alleged infringing advertisement was prepared as a public ser- 
vice without profit to anyone involved. 


Very truly yours,. 
R- 


ery ‘R. Smith, 
Attorney 


yes RF Jf ' 
SEABOARD SURETY Commsxy 
Hose Orrice ce: 


100 Wittiast STREET, NEw York 38,N-Y. 


‘Bngust 1, 1955 


Carl L. Shivley, Es¢. 
Nation2l Press Bide. 
Washington £, D. C. 


RS: A. S. CURTIS vy. FOOTS, CONE & BELDNG 
*HEDAL OF HONOR® 


Dear Mr. Shipleyz: 


We ecknowledge receipt of your recent letter, tosether with enclosures, re- 
lating to the cleim of your client, 4. S. Curtis, involving a Defense Bond 
advertisement preoared by Foote, Cone & Belding and publiszed in the November 
2, 1953 issue of Time Magazine. 


Frankly, I cannot see how the advertisenent in cuestion in any way infrinses 
upon any copyrignt held by your client on his "Medal of Honor” cartoon strips. 
Certainly your client has not ecquired any monopoly in the Medal of Honor win- 
ners nor any property rizhts in their feats. The letter are matters of offi- 
cial record end nany of then have been the subject of various newSpeper accounts 
and published articles. : 
Under the circumstances, we mst respectfully deny liability, in behalf of our 
insurecs, in respect of the advertisement in cuestion or any similer material 
which they may have used or mey hereafter use. It mst be understood thet our 
specification of 2 besis for denial of liability is without waiver oF any 
" otner defenses which may bs avellable. z 


Very truly yours, | 


- 


ERS:ap 


ec: Frenk & DuBois, Inc., 25 Broad St., New York-4, i. x. 


aR eanes eee See re ened deen aceasta bd cebiibeencneeaiieeeniones eenmeem ammeter ee 


FOOTE,CONE & BELDING 
247 Park Avenue - New York 17 


ROBERT F. CARNEY 
CHAIRNAN OF TEE BOARD 


February 25, 1957 


Mr. A. S. Curtis 

A. S. Curtis Features Syndicate 
Box 223 Ben Franklin Station 
Washington 4, D. C. 


Dear Mr. Curtis: 


I have your note of February 20th. 


Normally, I would be quite happy to discuss with you 

any controversy we might be involved in but, inasmuch. 
as some months ago this matter was placed in the hands 
of our lawyers, I do not feel that it would be appropriate 
for us to enter into any discussion. Of course, Mr. Tay- 
lor is in the same position as I am. 


Quite apart from these considerations, I will be out of 
the city for about two weeks, and Mr. Taylor will be 
away for approximately a week. I would suggest, as 
my secretary has done when you spoke to her on the 
telephone last week, that you discuss the whole matter 
with our lawyers, Messrs. Solinger and Gordon. 


Very truly yours, 


a) 


Re ere I RANA ee ARG ee 


~S 


Fi ne Ai ce rr 


A. S. CurTIS FEATURES SYNDICATE 
BOX 223, BEN FRANKLIN STATION 
WASHINGTON 4, D. c. 


_ February 23, 1957 


Bre Divid Sollinzer 
250 Pork Svente 
How York, He Ye 


Deer Ure Sollinser: - 


Ere Bob Corney suggests that I contect you with 
reference to a tossitls settlecont in the erclesed 
ceSae The enclesed complaint choyic tell you what 
tho onso is all sdout and indicets the valuo of a 
sottleze:£ to both parties, io ere reesonable people 
here end regerd litisation as a pst rosort. 


I shail tolophone you fron Teashington this week, 


Most respectfully yours, 


Ae Se Curtis 


" ee NN 
a nn nner ae en i nn an ge ay 


~ 


295 EAST a5~SvRETT 


FLL COMMUNICATIONS MUST Eft. 
NEW VERY 27, No. 


ADDRESSED ID KS FEATIRES = PROSCATZ 


WEINE EERE: CYP ET 
yi RING = LBA Eon SY NUICATE 


ph 


Ormce or 
€ GONCRAC MANAGER 


June 8,1948 


Mr, Arthur S, Curtis 

A.S, Curtis Features Syndicate 
601 Bromo Seltzer Bidg. 
Baltimore, Md, 


Dear Mr. Curtis: 

Mr. Hearst sent me your series about the air heroes and your 
letter. As you know, King Features produces or buys most 

of the feature material in the Hearst newspapers. 

I would like to know whether the Medal of Honor series is 
available in all Hearst cities and what the price would be. 

I would then take up the matter again with Mr. Hearst, 

Will you be kind enough to inform me? 


Sincerely yours, 


2 a EL PN Le et RO A NIU A a he ee A TR ht nA em 


DEFENDANT'S MOTION TO DISMISS WITH PRESUDICE 
PURSUANT TO FEDERAL RULE 41{b) AND/OR THE INHERENT 
POWER_OF THIS COURT 


Comes now the Defendant, FOOTE, CONE & BELDING, IN., 


by its attorney, Milo G. Coerper, Esq., and moves the Court to 


Gismiss this action on the grounds that Defendant has been 

| severely prejudiced by Plaintiff's total lack of diligence in > 

prosecuting this action in this jurisdiction or any other 

| jurisdiction for over fourteen and a half (14-172) years, 
since the Complaint was filed, and over sixteen (16) years 


since the alleged cause of action apparently arose. 


OF COUNSEL: ih : 
Milo G. Coerper 
COUDERT BROTHERS : One Farragut Square South 
Washington, D. C. 20006 
200 Park Avenue (Telephone: 783-3010) 
New York, N. Y. 10017 
and . Attorney for Defendant 
} One Farragut Square South 
|} Washington, D. C. 20006 


WITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


ARTHUR S. CURTIS c 
. Plaintiff 


VERSUS C.A, 3529-55 


FOOTE, CONE AND BELDING OPPOSITION TO 
Defendant MOTION TO DISMISS 


The plaintiff pf6posed the Motion to Dismiss filed by 
the Defendant for the reasons that 1) Defendant is inaccurate 
in stating to this Court that Plaintiff has not perfected 
Service, and 2) the posture of the case is such that a 
Motion for Judgnent by Default in favor of the Plaintiff and 
against the pefendant is in order. Purther, there are 
questions outstanding which if Properly answered under 
oath by the Defendant, will show that the Motion to Disniss 
cannot be granted; and for other reasons that are maak 


fully brought out in the attached Points and Authorities, 


one of which is that the Motion to Dismiss was filed after 


Plaintiff*s Motion for Judgment by Default under FRCP #54, 


Respectfully, 


Sk Ora fa Seo 
5 , Arthur S. Curtis, Attorney 
816 National Press Bldg. 
Washington, D.C. 20004 Nas-5696 


rv-- 


NIN PO ert NON ae et Rea se. rR nieetMh y 


IN THE UNITZD STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ARTHUR S. CURTIS 
PLAINTIFF 


VERSUS : _ Gh. 3529 = 5S 
FOOTE, CONB AND BELDING MOTION REQUESTING FURTHER 
Defendant CONSIDERATION OF ORDER 
GRANTING THIRTY ADDITIONAL 
DAYS TO DEFENDANT TO RESPONB, 


AND REQUESTING THAT THE CDURT 
NOW TAKB A LOOK AT THE WHOLE CASB 


| 
|e oe we we we ee ww Owe OO ee eS ee er oe ere — = 


Plaintiff respectfully moves this Court to reconsider its 
Order, Signed by Senior Judge McGuire, granting to the Defendant 
30 additional days to respond. The reason for this request is 
that. there has become available as evidence for the first time 
an affidavit by one William McAdams, which affidavit has been 
filed in this case, which states en that he was personall 
served in 1955 at a time when he was in fact doing buginess as 
the responsible representative of the Defenda t. The Defendant 


at that time was doing business here, 25 is shown in the Motion 


for Judgment by Default which has been filed under FRCP $4(c), 


this past week. 
| 


Therefore, plaintiff respectfully requests that this Court 
now take a look at the case as a whole, including the Motion 
for Judgment by Default, and after oral axgunents nake its 
next ruling. | 

Respectfully, 


oe eens Geert ees Seton tate RC mt 


Arthur S. Curtis, Attorney for 
Plaintiff 816 National Press 


. 


FOOTE, CONE AND BELDING, ; OPPOSITION TO VARIOUS 
sh DEFENDANT MOTIONS FILED BY 
DEFENDANT 3l. 


Plaintiff opposes various Moti ons filed by the Defendent 
in this case, including: 


-. 


1) Motion to enlarge tine to respond to 
Plaintiff*s Motion for Judgment by Default 


2) Kotion for enlargnument of time to respond 
. to Plaintiff*s request for admissions 


3) Motion for enlargenent of tine to respond 
to Plaintiff*s Motion for a Change of Venue 


4) Any other motions now outstanding which are 
not covered by 1,2,3 above : 


As grounds for opposing these notions, Plaintiff adopts 
his Points and Authorities as Placed in his Opposition for 
the Motion to Disniss except as they specifically deal with 
the matter of Gismissal, and further, Plaintiff relies upon 


his Motion _Tequesting that the court give further consideration 


to his its Order, signed by Judge McGuire, granting 30 additiinal, ¥" 


to respond. 

Common to all of the pef endant?s Motions is a desire to 
divest this Court of the opportunity to hear the awe on the 
merits, a desire which flies into the teeth of statuatory 
provisions which grant jurisdiction and which have been 
‘complied with by the Plaintiff, 

Ald of the Motions filed by Defendant should be denied 
as dilatory mas without proper foundation, and FRCP 37 B should 
be invoked to expedite the course of justice, which, at long 
last, appears finally to have come to this case, 

. Respectfully, 
se EL TCT E On Ae te tere: S.. Curtis; Attorney ~~~ 
816 National Press Bldg. 
Certificate: I have this Washington,D.C., 20004 


24th Jan 1970 mailed a copy of this Na8-5696 
to Milo Coerper, One Farragut Square, counsel for Defendant, 


DEFENDANT'S MOTION TO DISMISS 


“Comes” now —s perenne FOOTE, CONE & BELDING, Inc. 


l by its attorney, Milo G. Coerper, Bageecencias moves the Court 


to dismiss this action without prejudice, pursuant to the 
| Court Order filed in this action on October 20. 1969, on 
| the grounds that Plaintifé has not perfected service on 


| the Defendant by December 31, 1969, as required by said 


Court Order, copy of which is attached hereto} as Exhibit A. 


One Farragut Square South 
Washington, D. C. 20006 
(Telephones 783-3010) 


| 200 Park Avenue Pant - Attorney for Defendant 
/ New York, N. Y. 20027 . racine Sey go 
| ; and 5 ; Bil : oy cet = : 

} One Farragut Square South - ~ ee es oy 

| Washington, D. C. 20006 


DEFENDANT<s MOTION FOR ENLARGEMENT OF TIME 
ZO_RESPOND TO PLAINTIFF'S REQUEST FOR ADMISSIONS 
Comes now the Defendant, FOOTE, CONE & BELDING, INC., 
by its attorney, Milo G. Coerper, Esq., and moves the Court 
for an extension of time in which Defendant may respond to 
Plaintiff's Request for Admissions under Rule 36 of the Federal 
| Rules of Civil Procedure, in the event that this Court does not 


act favorably on Defendant's Motion to Dismiss this action 


filed herewith, of thirty (30) days, commencing with the day 


after this Court may act unfavorably on Defendant's said Motion. 


to Dismiss. 


y. Lue 
OF COUNSEL: ; Mei Lofty 


Milo G. Coerpet 
COUDERT BROTHERS ; : One Farragut Square South 
Washington, D. Cc. 20006 

200 Park Avenve (Telephone: 783-3010) 
New York, N. Y:; 10017 

and me Attorney for Defendant 
One Farragut Square South = 
Washington, D. C. 20006 


DEFENDANT'S MOTION FOR ENLARGEMENT OF TIME 
TO RESPOND TO PLAINTIFF'S MOTION ee A 


CHANGE OF VENUE 
Comes now the Defendant, FOOTE, CONE & BELDING, INC., 
by its attorney, Milo G, Coerper, Esq., and moves the Court for 
jan extension of time in which the Defendant may respond to 
Plaintiff£*s Motion for a Change of Venve to fhe Southern 


District of New York (New York City), in the event that this 


with the day after this Court may act ene se on Defendant's 


} said Motion to Dismiss. 


| OF COUNSEL: 


COUDERT BROTHERS One Farragut Square South 
: ai Washington, D. C. 20006 
200 Park Avenue (Telephone: | 783-3010} 
New York, N. Y. 10017 
and Attorney for Defendant 
One Farragut Square South : 
| Washington, D. C. 20006 


DEFENDANT'S MOTION FOR ENLARGEMENT OF TIMES TO 
RESPOND TO PLAINTIFF'S MOTION FOR JUDGMEN? BY DEPAUL? 
Comes now the eG FOOTE, CONE & BELDING, INC., 
by its attorney, Milo G. Coerper,-‘Esq., and moves the Court 
for an extension of time in which the Defendant may respond 
to Plaintiff's Motion for Judgment by Default under Rule 36 
of the Federal Rules of Civil Procedure, in the event that 
this Court does not act favorably on Defendant's Motion to 
Dismiss this action, filed herein, of thirty (30) days, 


commencing with the day after this Court may act unfavorably 


on Defendant's sald Motion to Dismiss. 


OF COUNSEL: ° : 
Milo G. Coerper 
COUDERT BROTHERS One Farragut Square South 
era Washington, D. C. 20006 

200 Park Avenue . (felephone: 783-3010) 
New York, N. Y. . 10017 

and .. Attorney for Defendant 
One Farragut Square South ; : 
Washington, D. C. 20006 ~ 


MOTION FOR JUDGMENT BY DEFAULT 
UNDER F.R.C.P. # 4(b) and 
F.R.C.P. #54 (c ). 


meme mene anne ee nena t 


| 
| 
The ACESS Arthur S. Curtis, by counsel, respectfully moves this 
Court to enter in his behalf, a Judgment by Default, under F.R.C.P. # 4(b} 
| and F.R.C.P. # 54 (cj), fon the reason that the Defendant was properly 
served in the District of Columbia in 1955, at a time when it was ccinge 
: business here and holding itself out as doing business here, and had an 
authorized representative who personally received service, as is shown oe 
his attached affidavit, but that Defendant failed to answer as required 
; by this Court. The Affidavit of William McAdams, the Defendant's represert- 
ative at the time, a man who according to oral statenents to the under- 
Signed received at the time $4,000. per month arproxinately from the 


Defendant for his work in the District of Columbia where he was personally 


served, is attached, and is made part of the points and authorities which 
| 


follow. 


Respectfaiiy subnitted, 
Re 
Arthur S! Soucets: counsel 
816 National Press Bldg. 
Washington, D.C. 20004 
NaS-5696 (pro se) 


CERTIFICATE OF SESvESES 


This is to certify that I have this 20th day of January mailed postage 
prepaid a copy of this Motion and the attached Points-and Authorities to 
Mr. Coerper; of the firm of SSS Bros., One Farragut Square, Washington, 


D.C, 
“Gat ae 


Tas 
‘ 
ey 
\ 
\ 
\ 


Arthur S. Curtis 


Cate 


Aen eh A OTL ITAE SHS ONLINE LIGNIN OTL ENTE NIT OES NID 
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AFFIDAVIT OF ARTHUR S. CURTIS 


a 
The undersigned Arthur S$. Curtis having first been duly 


Sworned states that the following £84 7nE° te his best know=- 


ledge and belief: 


1. That the attached page of a telephone book is fron 
a telephone book in his possession which bears the 
date September, 1954, and ‘that the attached is a 
‘true and exact copy of said page. 


‘That William McAdams, whose affidavit is attached, 
‘stated to the undersigned, that the said Willian 
McAdams received from Foote, Cone and Belding, the 
‘defendant here, approxinately $4,000 per month for 
his: services in connection with running a Washingto 
office of the defendant as described in Mr. McAdans 
affidavit. Further Mr. McAdams stated that he did 
not wish to place-this figure in his SESE asa 
published record. 


The undersigned then states that he was unable to 
obtain an affidavit from Mr. McAdan untii January, 
1970, and therefore was unable to make the motion 
‘for judgment by default prior to the present tine. 
iMzr. McAdamS did not wish to become involved in this 
law Suit pasticularly when his affidavit might be 
used agaiast a former employer from whom he receive 
at one iime %,000 pexr.month. 


_ Arthur S. Curtis 
816 National Press Bldg. 
Washington, D.C. 20004 
National 8-5697 


Subscribed and sworn before me 
this Gay of 1970. 


My commission expires 


I cr ED 
Notary Public ” 


IN THE. UNITED STATES DISTRICT COURT FOR THE 
DISTRICT we _ COLUMBIA 


ARTHUR S. CURTIS, 
PLAINTIFF 


-€.A,' 3529-55 


VERSUS 


FOOTE, CONE AND BELDING APPIDAVIT OF ¥M. MC ADAMS 
DEFENDANT 


coobooccecce ee ee 
The undersigned William Mc Adams, being first duly sworn, 
States under oath that the following is true: 


1. That in 1954 and 1955, Foote, Cone and Belding had as 
one of its acccunts the “Watchmekers of Sritzerland"; 
fhat during these Same years, Foote , Cone and Belding 
employed the undersigned to Service said account; that 
the undersigned received payment for his services in fees; 
that with the knowledge and consent of officers and @irector 
of Foote, Cone and Belding, he naintained offices at 71l 
14th St NW, D.c. during this period; that the telephors 
was listed under the name, Foote , Cone and Belding; that 
the Bulletin Board of the Building listed the offices under 
the name, Foote, Cone and Beiding; that he did business 

on the above described account from said offices during 
the above periods as the public relations counsel. 

2. That while he was employed as above stated, -he was 
Served with the Summons and complaint in the above case, 
by means of perSonalm Service; that upon receiving the 
Summons and complaint, he telephoned long distance to 
Robert Carney, President of Foote, Cone and Belding, and 
informed him that he had beer so personally served; that 
at the request of the said Robert Carney, he nailed the 
Summons and complaint to the said Robert Carney. 


“Subscribed and Sworn to before me “this” 14th day & January 
19790._ My. commission expires page ete tent ar ee 


Notary Public 


ee 


“RESPONSE OF SEARS, ROEBUCK AND CO., GARNISHEE, TO 
PLAINTIFF'S INTERROGATORIES IN ATTACHMENT BEFORE 35 
JUDGMENT ¢ 

Comes now Sears, Roebuck and Co., a body corporate, incor- 

i porated under the laws of the state of New York, and through 
counsel makes the following answers to Plaintiff's interroga- 
tories, 

1. At the time of service of Plaintiff's interrogatories in 
Attachment Before Judgment and Writ of Attachment served there- 
with, Sears, Roebuck and Co. was indebted to Defendant, Foote, 
Cone and Belding, Inc., in an amount in excess of $2,500.00, the 
sun of Plaintifs's alleged claim against Defendant. 

2. In further response, Garnishee states that such indebted- 
ness to Defendant was not and is not payable to Defendant by any 
representative or facility of Garnishee located within the Dis- 


trict of Columbia; that such indebtedness of Garnishee to Defen- 


dant is not payable to Defendant in the District of Columbia; 


and, that such indebtedness, consisting of monies due for service 


rendered, did not arise from any transaction between Garnishee 


and Defendant effected in the District of Columbia. 

3. In further response, Garnishee states that no goods, 
chattels, or credits of the Defendant are in the charge or pos- 
session of any representative or facility of Garnishee located 
within the District of Columbia. 

I, Jerry H. Opack, Counsel for Sears, Roebuck and Co., on. 
information and belief, state the above answers to Plaintiff's 


interrogatories are true. 


eee eS ON SERVICE OF WRIT 


bes States of Smerica 
hat fe Dares ee | 
a kathar 8 Cals Clerk’s No. D.C = Cg 2535-55 f 


“2 
Seitz, Cass, Zree, ¥ Mae glaring 0 Cg - US. Marshal’s No 


SERVICE —-Z or ENDEAVOR TO SERVE 7 Tis 
Thereby certify and return that ae xed £ CLLEFL fee 


(Writ) 
on the therein-named Pace, Paco. _ Ceca: kh. Le (Lic 5 nL Caz. Mt. he 
y thet of indi¥idual, as ry Lodo ete.) 
Wt na nan =tasdanbel Ue Mitel Yb ni bosL 
by handing to and leaving a true and correct copy thereof with (if endeavor—describe what was 


done in endeavoring to serve) De [ihc KE. Ce SMM acd hint ame 


(Name of i divideat or aan of company, corporation, ee.) 


¢ 


personally at (if endeavor—show addresses w ay endeavors made} 


I, bees ee (Dovel ny an 


reel number, Sea number, rural route, etc.) 


PT SET mS __. in the said District 
(State) 


Fe 2 day of Ma. SEG Zo whe. 
SERVICE NOT COMPLETED 


I hereby certify and return, that on the _....__ day of 


19" 


I received the within 0 gn that after 


diligent search, I am unable to find the within named 


within said district. 


Marshal’s fees 
Mileage 


ae wea RETURN ON SERVICE OF WRit’ 


Gnited States of America 
eae District or (Zee</ lerbey 


nthe, S GaTis Clerk’s No. 2-¢ - SIBG- Sos 


v8. 
fei, Qn tc lialdlig a log U.S. Marshal’s No. 


SERVICE COMPLETED or ENDEAVOR TO SERV. o>! Mdeco | 
Thereby certify and return that I ES the annexed BEE IE 


(Writ) a oe 


on “by therein-named mes ee LO Heke hc ard Gps Se 
Mi fb Mnaia @. nen -tecedirf’ ¢ ae she Ml Lice ee ee 


by handing to and leaving a true and correct copy thereof with (if e vor—describe what was 
done in endeavoring to serve) 77 /s Pe Vite Lanta aa 


earesecciata idual or ageft cath onnangtoucsecatae tata 


lp: 


personally at (if endeavor—show addresses where endeavors made) —__. 


SHA ¥ am OP ig [Oia eee 
~ (Address—Sjreet number, apartment n Tr. rural 3 te, ete.) 
phe eee enor msi = in the said District 


(Lecce! (State) = 


at 2_——__ mm—pb., on the _. Dd. day of 


SERVICE NOT COMPLETED 
Date 
Thereby certify and return, that onthe _____ day of 19, 
T received the within and that after 
diligent search, I am unable to find the within named 


within said district. 


MOTION FOR A CHANGE OF VENUE - 
TO TEE SOUTHERN DISTRICT OF > 
NEW YORK ( NEW YORK CITY_} e 3 


The Plaintiff respectfully moves this Court to transfer this case 


to the Southern District of New York ( New York City), for these revsons:. 


> 


“For cae convenience of parties and witnesses, 

in the interest of justice, a district ace 

may transfer any civil action to any othe 

district or division where it might have Been brougbt.”! 


2.. That in 1955 wren this suit was fiied in this Coax the principal 
offices ct the defendant wes in New York City, at 347 Park Avenue, anc that 


its principal office is still in New York City, where it Row rents nore 


1. That 28 U.S.C. 1404 (a) reads as follows: St = | 


then two full floors in the Pan Am building at 200 Park Avenue. 

3. That in 1$55 when this suit was filed in this Court, eeferndsnt 
rented an office at 712 ldth St. N. Ke, G.C. and did business in the 
District of Coluxbia; and that Plaintiff nade numerous attenpts to serve - 
defendant, a1} without success; that defendant hoe clesed its 0.C. office 
rather than appoint a registered agent cs required by the then-new statute. 

- 4, That since 1955, numerous attempts have been nade to serve defendant 
as is reflected on the docket sheet. 

5. That service by attachnert before judgnent has finally been effected 
by serving two of defendant's clients in this area, Sests, Roebuck Co., 
and Merrill, Lyach, Pierce, Fenner end Smith, through the use cz 2 special 
process server, James Doud, Esquire, a member of the Bar of this Court, 
who was — by specisl order of Chief Judge Curren. 

- That as part of the Attachment Before’ Judgment, and as an alternative 
t to eratcesten egainst def fendant, Plaintiff personally travelled to New 
York and the. United States Marshalt ; there personally served copies of the 


SS 
Attachments Before Judgment upon the defendant at its New York offices, as 


$2. 
is shown by the papers in this case and copies of the Marshall's return 


which is attached hereto. 

7. That there was filed on 25 December 1969 in the Southern District 
of New York ( New York City), an entirely new suit by plaintiff 

against defendant, identical to the present suit, and that the 
cefeadant has already been served in New YOrk with copies of this suit, 
Civil Action 69 - 5649, as is shcwn by the U.S. Marshall's return, 
reproduced herewith oe an exhibit. 

8. That the parties are now litigating in two jurisdictions, here 

and in New York, over the same case. 

9. That Plaintiff has employed astute counsel in New York to represent 
him, one Stanley #. Estrow, age 60, who kas spent his legel life in 

the publications, advertising, and graphic arts fields; and, thet 
defendant has legal counsel in New York es well. 

10. That Plaintiff is no longer a resident of the District of Columbia; 
and that he is required, as a matter of reentcring the publishing 
business, to make frequent business trips to New York. 

11. That on test knewledge and belief, all or almost ell of the 
witnesses in this cease are in New York, 

12. That it is presently more convenient to both parties to have this 
case transferred to New YOr:, end more convenient also to the witnesses, 
particularly if the two cases were consolidated there, so that in one 
litigation there might be brought about the resolution of their 
differences without the excessive cost of-overlppping and duplication 
in discovery, witnesses, end trials. | 

13. That it would be in the interest of justice to transfer this 

case to Kew YOrk, to avoid the expenses and loss of time described 

in 12, above. x 
~~14.-That this Court has authority under 2% U.S.C..1494 (a) and the. 
cases decided theretmder, to grant the relisf requested. 


Respectfully subnitted 


United States District Court 
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SOUTRERN DISTRICT OF NEW YORK 


SUMMONS IN A CIVIL ACTION 


Civit ACTION FILE No. 


- ARTHUR S. CURTIS, t/a 
A. S. CURTIS FEATURES SYNDICATE GS 3 
1503 Arlington Boulevard Ci 7 3 6 
Arlington, Virginia MA | a 
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209 Park Avenue 
New York, New York 
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Defendant — 


To the above named Defendant : _ be St 
You are hereby summoned and required to serve upon STANLEY. ue ESTROW, ESQes 


& 


an answer to the complaint which is herewith served upon you, within ety ce 
ofthis summens upon you, eturve of the ny of servin, If yon fal to do so, Judgment By deft 


wil be taken aguinst you forthe relief demanded in the complaint 


i ~ Sot Coes = > + x} - 
Clerk of Court. 
<n ee 


2-3Dsc icy 
Note.—This summons is issued pursuant to Rule 4 of the Federal : == 

: Rules of Civil Procedure. 
: Deputy Clerk. 


exe USE | RETURN ON SERVICE OF WRIT 


nited States of Smerica 
South €2A>pisracr oF AEE YORK 


j c 5 / G a LG bei 
ALTA VE S- Custis Tf Clerk’s No. 6%e 7, SE6KE. 
AS CURTIS FEATURES SPODRATE Se ES 
* vS. 


FeeTk Cowl AUG fEDIYE yg MarshavsNo. ALEIE—6F __ 


SERVICE COMPLETED or ENDEAVOR TO SERVE 


Thereby certify and return that I nenerved ee annexed _S1) ff? Le! Ae 0 Corg PL abi 
. tx) 


on the therein-named __ Fee: CTE —— COWE ND LRELDING 


(Name of indi ividual, company, corporacion, ete.) 


eee nn nnn nn nnn eer nnen nn nn nn anne eee ee. oe een nena nnn eee ee eewennns Anon eee seeeseenewneeenannnnnannnnnnneeeeesersrsserscmnnanaes 


by handing to and leaving a true and correct copy thereof with (if endeeror—deseribe-whatrras 


eae Agee ae a dD WwPR Dee CRD ee ine 
“(Name< Se Mi or agent of company, corporation, etc.) 


ve ACECLRTIAGN OFFICE 


£9 S 2K VICES = fUTHIR [Lea 


les 


personally at (if eae ee 
__ 2rCO ZT AR AS a ee = = > 


in the said District _ 
(City) 


at _______ am.—p.m., on the >t z x D CE C+ GeER 519 EG 


Sera 


SERVICE NOT COMPLETED 
Date 


I hereby certify and return, that on the neaeNGoenin day of Ar3 be 
I received the within —— and that after 
diligent search, I am unable to find the within named ___ 


within said district. 


LZ fr. Hy epee f 
United Stutes Marshal. 
By Se = 


Deputy. 
wate enc oe Neate ete on 


-awe 
GPO : 1957—O-260-8C3 


"IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


ARTHUR S. CURTIS, 
Plaintiff 


versus -. Civil Action No. 3529-55 


FOOTE CONE AND BELDING, et 7 
iE I LED 
DEC i 71959 
ROBERT. M. STEARNS, Clerk 


\ 
g 


Upon consideration of the SESS for leave to amend the 
ot 
complaint so as to clarify Same, and to appoint James Doud, Esq. 


as special process server, and after due deliberation, it is by 
this Court, | 
ORDERED, that leave to amend the complaint be and hereby is 
_ granted, and it is further i 


ORDERED, that JAMES DOUD, ESQ., 2 member of the Bar of This Court, 


be and hereby is appointed as specigl process server in this case. 


“enrenep: {7 ay) oF 
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UNITED STATES DISTRICT COURT ~. 
FOR THE DIsTRIcT OF coLumsiar | LE D 
OCT 20 1969 


ARTHUR CURTIS ROBERT. M. STEARNS, Clerk 
t/a A.S. Curtis Feature Syndicate 


) 
) 
Plaintiff ; 
Ve : ‘ ; 
FOOTE, CONE AND BELDING, INC. ) 

¢ Defendant. ) 


Civil Action 
No. 3529-55 


ORDER 


Upon consideration of the Order to Show Cause 


- “issued on October 9, 1969, and counsel for the [— 
Oo 


plaintiff being present, it is by the Court en Ze 


day of October, 1969, 

ORDERED that if service on the defendant is not 
perfected by December 31, 1969, the cause shall be 
dismissed without prejudice by the Clerk on that 
‘date. = | 


UNITED STATES DISTRICT couRT 
FOR THE DISTRICT OF COLUMBIA 


| ARTHUR S. CERTIS ties 

A. S. CURTIS FEATURE SYNDICATE 
1319-"F" street, NY. £/K Gras 
Washington, D. C. Bikey, 


' Pleintirr 


-~ 


FOOTE, CONE, AND BELDING 

Room 622, 711 14th Street, N. We 
and 

(247 Park Avenue, N.Y., N.Y.) 


) 
v8. : CIVIL AcTr0x NOs 3529-55 
) 
) 
) 
) 
) 
) 


Defendant 
COMPLAINT FOR MISAPPROPRIATION OF IDEA AND UNFAIR 
COMPETITION 
FIRST CAUSE OF ACTION ea 

1. Plaintiff is a resident of the District of Columbia and 
defendant 4s a corporation doing business in the District of 
Columbia, The amount in controversy exceeds, exclusive of 
interest and costs, the sum of $3,000.00, | 

2. At all times hereinafter mentioned plaintitt was and 
now is engaged in writing and creating original scripts and ideas 
for presentation in books, oe comic stripe and for radio 
and television programs, : 

3- In the year 1945 pleintitf conceived the idea of 
| Granatizing the herote feats of winners of the Congressional Medal 


of Honor, the Nation's highest award for bravery on the oe 


&. Subsequently plaintiff adapted the aforesaid idea for 49| 


comic strip purposes and produced and developed a series of caxkcor 
‘sketches and writings which plaintiff entitled “Medal of Honor." 
5. Plaintiff duly copyrighted the said conic strip series 


knoxn as "Medal of Honor." 


6. Plaintiff sold the right to reproduce snd publish the 
said comic strip to nexspapers throughout the country, and satd 
comic strip was, during end tetween the yeurs 1985 and 1949, 
reproduceé by a large nucber of major newspapers in cities 
thraugnont the country. 

7- In the year 1546 plaintif? conceived the idea of adapting 
and presenting tha materiel and format already used in his comic 
strip for the creation of a cerles of dramatic radio programs 
and/or television documentary plays and offered his ideas to 
various media, 

8. Prior to the 24th day of Cotober, 1946, and in the course 
of offering £2id comle strip to defendant, plaintiff disclosed to 
defendant that he had conceived the idea of aGapting and present 
the material comprising the cowic strip sereis in the. form of 
radio and television shows and in the form of. narrative and panel 
presentations, and offered and submitted to defendant said idea, 
title, its central theme, scheue, plan, and rormet with tne 
expressed purposes of effecting a sale of the. proposed central 
idea to the Gefendant. On Kovenber 2, 1953, and other dates 


 }roth prior and subsequent thereto defendant did, without the _ 


- Ze : 
knoxlecce, Sprroveai, sanction or permissica of the plaintiff ang 
in violation of the plaintiffts richt of priority aad ownership 
therein, srenare, produce, and isseminate to nexszapers, magazines, 
and other comsunication media, advextising cuploying the idea and 
method of PSE ey identical in ‘tors, substance 


and Gesisn with the bantc strip, narrative prouram, ang oe 


paneis, conceived, originated by plaintirr, 


> 
9. The use and appropriation by defendant of the aforésaza a 


| plan and idea constituted an acceptance by. ‘the defendant of a | 
aforesaid plan and offer of the plaintiff. 


10, The plaintiff's idea, theue, plan, and fornat were = 


used in advertising presented to the public under the defendant '2 
auspices througn the facilities of pagaxtnes tinoushort the: 
country in a series of advertisements identified ae “sedal of 


Honor .* 


il. on information and belief pleintart alleges ‘the basic 
‘4dea, plan, scheme, and format so disclosed by hin to the 
Gefendant as eforementioned were original and new in ell respects 
and had never been published or dedicated to; the pudlic therefore, 
and that defendant would not have beet able to “offer said idea for 
advertising use, but for the étsclosure nade by the plaintiff, 

12. Upon information and beltef the fair and reasonable 
value of the. aforesaid contoistcto. narrative presentation, and 
title, its central theme, idea, plan, poner and format, and the 
suggestions by plaintiff for its a by defendant. and adaptability 


edvertising purposes is $250,000.00. 


13. Plaintiff has duly demanded frou the- defendant payoent 
‘for the use of the plaintiff's title, theme, format, tdea and me 
plan but such payment has at all time been refused. 


SECOND CAUSE OF ACTION 5 
14, Plaintiff repeats and realleges each and every allegatio 
contained in. paragraphs numbered "1" to "13" herein with the same 
forces and effect as through fully set forth at length, 
15. The aforesaid dramatic presentation, its center theme, 
Bcheme, plan, title, format and idea were. the sole and exelusive 


property.of the plaintifr, 


presentation, its central theme, scheme, plan, title, format," end 


idea as hereinbefore set forth, resulted 4n benefit. and profit to 
the defendant, 


q 
16. The appropriation by defendant of the said Gramatic . 
| 


17. The fair and reasonable Value of the aforesaid dranatig 
presentation, its central them, scheme, plan, format, title, and 
ideas an adaptation for advertising purposes 4s $250,000.00, 

18, The. plaintiff duly demanded from the defendant payment 
for the use of the pleintirfts theme, title, format, plan, and 
idea but ‘such paynent has at alt cee been refused, 


THIRD CAUSE OF ACTION 
19. Plaintiff repeats ang realleces each and every allegatio 
contained tn paregraphs mumbered "1" to "28" herein with the same, 


Io ast they 


force and effect as though fully Bet forth ‘at. ‘length, 


Pa ee 


are | 
Non 


20, The use of said title or name "Yedal of Honor* was © 
original with the plaintiff and had not therefore been used ast = 
the title of any comic strip, play, radio program or other dramatic 
or advertising presentation, | 

21. fhe title or name "Medal of Honos" by reason of wide 
publication es aforesaid became identified in the public mind as 
the name of a dramatic production or literary presentation written 
by the plaintiff and given by and under his auspices, and the 
press and public associated and continue to aesoctate the name 
"Hedal of Eonor™ xith the literary and drenatic efforts originated 
by the plaintifr, 


22, The said publication of the comic strip entitled "Medal 


of Honor" in nexspapers and periodicals throughout the United 
States yielded large profits to the ee : 
| : , 3 
23. The plaintiff Continues to sell and offer for sale. Bis” | 
literary creation known under the name and title “Hedal of Honor-. 
24, The defendant with full knowleége of the success and 
popularity achieved by plaintiff's said literary ang zcmattc) 7 
- production and the public sinterest created therein, and the 
extensive end favorable advertising and coment which the same | 
received in the press, and of the interest taken therein by the: 
public, with full knowledge of the fact that the title or name 
"Medal of Honor™ had first been applied to distinguish and identity 


the Se literary property, and that the Public 2ssociated _ 


AWN) AA hecmhiehtartienntneciiesidiedipnusn sates cnhmppememnnabsdineutennaiaeyanienonuenctosiincaeiions 


end linked the name “Medal of Honor" mith the plaintiff's literary: 
endeavor, and without leave of the plaintiff and in violation of 
his rights, has unlawfully distributed and caused to be exhibited 

@ series of magazine advertisements throughout the United States 
-under the title or name "Medal of Honor, 

25. Defendant has never been licensed, authorized, or 
permitted ky the plaintiff either orally or in writing to use the 
name or title "Medel of Honor” or any adaptation thereof, in 
connection with any magezine or newspaper advertising, theatrical 
entertainment, radio or television show, or any other literary or 
dramatic endeavor, 

26. Defendant's: wrongful appropriation and use of the title 
"Medal of Honor™ in connection with its magazine advertising is 
sufficient to mislead the public and to generally lead it to believ 
that defendant's magazine advertising is adapted to reproduce 
literary endeavors of the plaintiff, and said acts constitute 
unfair competition on the part of defendant. 


use of the title "Medal of Honor" and-4n connection with its 
magazine advertising hes thereby greatly injured and Gamaged 
plaintiff's property rights therein. ; 


27. Defendant has thus attained great. benefit through the a 
| 


28. Plaintiff has been damaged thereby and defendant 
‘unjustly enriched in the sum of $250,000.00, 


i 


— wee seed A temene e aaa nada alata noe cata tettenlinntdaeme deaadeeee nen eee aaa Lee 
ce ee me eer re ane re nectar = 


"FOURTH CAUSE OF ACTION | 
29. Plaintiff repeats end realleges each and every 
allegation contained in paragraphs numbered "2" to "29" herein 
vith the same force and effect as though fully eet forth at length 
30. Plaintiff, at the tine of offering defendant the said 
"Medal of Honor" comic strip, narrative, and display panel, 
éescribed to defendant in great Getail the scheme, plot, and 
format of said presentation and the idea embodies therein. 
31. Defendant without the consent, knowledge, approval, 
sanction, or permission of the pleintiff, and violation of 
plaintiff's right of property therein, produced and cistrituted - 
2 series of wagazine advertisexents exploying the idea and method 
of presentation, substantially identical in fore, substance and 
| design with the comic strip, narrative, and display panel 
| Originated by plaintiff, | 
32. The conduct of the defendant constitutes an illegal and 
improper appropriation of plaintiff's rights in the comic strip, 
narrative, and panel display, its plan, scheme, and cesign. 
| 33. The conduct of the defendant as aforesaid has deprived 
| the plaintirr of a valuable property right in the that the comic 
| strip, narrative, and display panels so originated by the plaintif 
| have lost their individuality and originality and have been 


| imeasurably lowered in valve as a comercial product. 


~ 
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34. By reason of defendant's conduct plaintiff has been = 


and will be unable to sell his strip, narrative, and display ee 


and has thereby been deprived of his rishts in the said scheme,” 
plot, and plan and of the profits hich would have accrued to hin. [> 
35. By reason of the foregoing the plaintiff has been 5 
Gamaged in the sua of $250,000.00. 
WHEREFORE, judgment 4s demanded against defendant as folloxs: 
AS On the First Cause of Action plaintiff demands 
judgment against defendant in the sum of $250,000.00. 
B. On the Second Cause of action plaintiff demands 
Judgment against defendant in the sum of $250,000.00, 
C. On the Third Cause of Action plaintirr denands 
Judgment against defendant 4n the sum of $250,000.00 | 
D. On the Fourth Cause of Action plaintiff demands 
judgment against defendant in the sum of $250,000.00, 
RE.  Plaintifr recover the costs and disbursements of tht 


Arthur S$, Curtis, Counsel Pro Se 
1319 F Street, N. W. 
Washington 4, D. Cc. 


IN THE UNETED STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA | : 


ARTHUR S. CGRTIS a 
vs. Sel -* = ee Beats ” 3529-55 Himes 


FOOTE CONE #ND BELDING 


) 
| 
See 
) 


— 


Washington, D.C. 


Wednesday March 18, 1970 
MOTION FOR CHANGE OF VENUE EP AL 
. The above entitied motions came ,on for hearing 
before the Honorable Joseph C. Waddy, United States 
District. Judge, at 4:10 pm. , 


APPEARANCES: 


On behalf of the Plaintiff: 


. Arthur Curtis Esq. 


-vo~, On behalf of the Defendant: 


_: Milo Coerper, Esq. 
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.SOSUpROCEEDINGS 
‘MR. COERPER; If it please the Court --- 
“MR. CURTIS: May I be heard, Your Honor -- 

THE.COURT: Just a minute, gentlemen. There are’ ~ 
seven motio:s set for hearing before me in this case and I 
- will have this proceeding conducted in an orderly way. 

MR. CQERPER: And ve would like that, Your Honor but-- 

THE COURT: You are the plaintiff, Mr. Curtis; what 
do you wish to bring to the attention of the Court prelimin- 
arily? ~ aie mR ROMER mipueed EN ria ie ac renge amen 

MR. CURTIS: Preliminarily, there are seven motions 
in this case set down in the orderin which they were filed, 
first in and first out, which I think is just and I would 
like to have the motion for change of venue heard first 
and consequently I should have the podium. 

“ PHE COURT: I beg your pardon? 

MR. CURTIS: I think I should be entitled to 

speak first because I made the motion for change of venue 
x ; : 


to New York back on December’ 30 1969. 


_ THE COURT: The Court will consider the motion 


for change of venue first because if that motion is granted 


some of the others would not need to be considered at this 
time. DE eit ote ream AAEM ed oN Dm SCAN oo acer 
MR. COERNER: Well may I speak to that -- 


" GHE COURT: Will you first state your name, sinc 


5e: 
ee 


MR, COERPER: On yes -- my name is Milo Coerper 

and I am attorney for thedefendant, Foote Cone and Belding. 
On February 20th 1970 TASES were LEESS recomendations 

made by the pretrial examiner on consideration of defendant's 
motion for enlargement of time to respond to plaintiffs motion 
for change of venue and this was abo for plaintifrts motion 
| ror judgment of Gefault, and on failure of counsel for 
|} plaintiff to appear whereas counsel for defendant aid appear : 
and on the 20th day of February the pretrial examiner ordered 
| that said motion be allowed with the further recommemation > 
| ‘that the time be extended to April 1 1970 for deferdant to 
respond to plaintiff's motion for change of venue. 
_ This, as I say Your Honor, also applied on the 
| motion for judgment of default. : | 
Now we have both just been talking with Mr. Huey, 
the Motions Clerk, and he admitted that it was @n error to 
piace 1 and 2 on the calendar today because I Sass not as 
| yet responded to them, so I think it would berore appropriate 
‘{ to first answer the objections ‘of Mr. Curtis to this 
| recommendation of the pretrial examiner, and if that is up- 
| held then I certainty would feel it would be proper to go 
aa but I, of course, have SES yet responded to these two - 


Fmotions. _ On the other hand, I would like this whole 


issue disposed of--- 


{TRE COURTS "THIS matter Should be resolved. 


ae - 5ST. 
jer : | 
--> MR. COERPER: Right - I agree, Your Honor -- but 
Ir wanted you to know that this is the position. 
- PHE COURT: It appears to me that inasmuch as © 
there is a pending case in New York which I understand 
to be on all fours, and where there is no question about 
service, that this case ought to be transferred end; if 
the New York Court sees fit to dismiss in the light of 
their Statute of Limitations, then many of these things would 
Picea tee ne ag oe eet / 
MR. CURTIS: I am willing to stipulate to Your Honor's 
statement to that effect. : ~ : 
MR. COERPER: It is just that we would lose one of 
our defenses at least -- 
THE COURT: How would that be? — “a 
MR. CCERPER: Because the case would be continued 


in Kew York as it it were going to be heard, and the Statute 


of: Limitations would not be available in New York because you 


P+ would have transferred tho case from the District of Columbia 


‘ 


‘to New York. x ie, Seip NSN = pee es 
THE COURT: Well if the Statute of Limitations is 
applicable here this being a District of Columbia cause of 


action, would not the New York Court apply the District of 


Columbia law? 


MR. eres Not necessarily; Your Honor. It is 


TARR A et i AL ei ate Si ep oe te REE Re Ne a eT: Na TNE eee ce a ame Se 


Lo. 
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is very possible that -- while we would Like to see this ease 
ais missed with prejudice because of the failure to DIOS ECE 
if it is transferred to New York on @ change of venue _ 
we don't know what would happen. | | 

eee COURT: Well I don't think it would be proper 
for this Court to dismiss with prejudice where other judges 
of this Court have from time to time reinstated this case. 
I certainly would be saying that the other judges were wrong 


in reinstating the case on those occasions when they _ 


reinstated the case and I do not think it would be proper _ 


for me to do such. sr ene Sete ets | 
WMR=—CCERPER : “warty we do think that the rule, Your 
Honor, only envisions that a case is supposed to be re-_ 
gnstated once and this has been reinstated four or five 
emmes now. Sa Ader Aeacnactee “ihe at ; Me a Sout es 
PRE COURT: As to the local rule, a local judge- has} 
the right to waive it, whereas any number of judges have 
-wiaved it. I am saying af I should do as. you suggest I 
would be saying that all those judges wére wrong in re- 
instating the case. ©. ~~: 2 2 =. = “odes: ee 
“MR. COERPER: Well there was. an angunent on ae 
very point before Judge Hart recently, Your, Honor, ae 


it was Sete in the Court of Appe2is, where the case had beer 


pending fourteen or fifteen mse in this court and where 


Srp a 
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— 


a | . 


the plaintite had not ; proceeded ith due diligence ard we woul 


‘ask the Court to give consideration to that. 


THE COURT: “= think it would -be an entirely differnt 


position | were it not. for the fact that he has ited a ROE 


to transfer a you have a1s0 filed | a | similar motion ie New 


York. 

MR. COERPIR: Right. 

THE AEE: Now it would be entirely aifterent 
pans closer to the situation that you mentioned! “hich Judge Hartt 
I nad before nee ‘it the plaintafs had noe late thought it be, 
| filed a motion to Crane He has rites documentsin New WES 3 
} 2nd” he has ser ved in New York involving the same itigetion. 


PR. COERPER : That is correct, Your Honor. 


“THE COURT: “Yes. aes 
| MR. COERPER: It is just that it may “prejudice our 
| defenses because of the Statute of Limitations-— 
| THE COURT: Well I certainly cannot assume in that 
jregard - I would ‘be pre- Judging something that might happen in 
| New York. On the other hand, r am not femitiar with an exsex 
[steying the matter until ‘April 1 and on the last here-- 

“* “wR. CURTIS: May f ppenc £0 tnsaeoe a 

MR COERPER: There were three reconmendations of the. 

pretrial examiner on February 20 1970 which aia allow us until 


pas 1 to respond to plaintiff's oe ton for change of venue. 


' seinen een tee en ee AT {Seana ee eS “einem a einem A er Ne alee read Bee 


ee G2. 
=: PHB COURT: Well,doyu still want that time? 


©-MR. COERPER: Weil in view of what Your Honor has 

said I think maybe I should ask for it, as. 
THE COURT: Ido not want to Se eecce you. - 

“MR. CORPER: Yes, well I appreciate that and I, think 
I would like the SoS to see to the motion for 
change of venue and perhaps present points and authorities 
to Your Honor on this very question of the rights that 
might be iost by the deferdant if the case goes from the 


District of Columbia to New York. 


MR. CURTIS: Your Honor, considering how important 


this ae is to me personally, obviously -- let me say nct 
obviously but it would reasonable that af I had known this 
matter would behead I would have been present but I dia 

not Pos this matter was goirg to be neard infront of Mr.Finn 


=~ I am sure that Your Honor has heard that many many times 


from many many lawyers-—- 
‘THE COURT: But that is not the issue here. 

mR. CURTIS: - But I have madé the motion for Your 
Honor to overrule Mr. Finn's recommendation. It is only the 
18th; if Your Honor limits the time in which he could respond 
to five days it would mean he Bone have until the 23rd 
to respond and Your Honor would still nave it on your calendar 
between the 23rd and the first of the month to.consider his 


Senet Er a defenses mandoreply-as~to.whether-Your-Honon.shouldtransfer_. 


ag= 
the case to New York == but I might say, Your Honor, that 


a: whole-heartedly agree with Your Hcnor that this case 


| should be heard in New York. ced ee i ee = 
In retrospect there were two jurisdictions in which 
we coulé have filed this case - one was Washington and __ 
I the other was New York and the reason we filed it here uas 
|} beceuse Judge Alexander Holtzoff was here and he was a man 
with great luminiscence in literary property cases-- 
THE COURT: Well‘is that not irrelevant to what we 
| have here? 2 
MR. SEES But that. is why we filed it here 
| and I do think that it should be transferred to New York» 
f and Your Honor certainly has the power to shorten the time 
| to a period -before April uhite it is still on your calendar. 


THE COURT: Well, this Court is not going to act _ 


| precipitously and cut off any man's rights that he is entitied 


i to. 


MR, CURTIS: Yes Your Honor - but normally he would 
-N 
i have five aays to answer. 


MR. COERPER: Y<cur Honor, Mr. Curtis nad two opportuni 
| ties to be ere with the pretrial examiner when this case 
was ; before him - the first time he was not there -- he did cal 
‘4n I unferstand from Virginia; when I was Meo and the : 


second time it came in he was not present, and based upon my 


NITRA ES AS ONO NES ARLE te Nn BLOODY SOE I RAE Ps MOAN DOROS NA, SSS SRLS TNC ODER SERENE ht yaoi 


ee | = 64. 


wequest Hr. Finn went ahead = geve me unt SES ee of 


April we respond but. in AES of the comments Your Honor ‘has 


made L ‘would still dike is have the opportunty ¢ to respond 


. 


to the mot ton for change oe venue. 


we CSE Yes - well ‘I am —— to ‘find the 
eeeacron of the pretriel cron ees 
MR. COERPER: qt have ay copy whieh I would ne Sees Se 


hand up to the Court. 


THE COURT: Were there two recommendations or just 


= 
"ele 


MR. CORPER: There were three; Your Honpr -- anos 
Ce apply to these motions before you today because sat was a 
request to eieos the time to answer certain requests for 
admissions which was not on the colenter, and two mere for 
we chance of venue motton and the motion for default judgment 

BR EELS Your Honor --- could I speak to the oe 
unite the court is ooking through the fie? : 

__ THE COURT: _ Yes. 
MR. CURTIS: The effect of ali of this, Your Honor ae 
THE COURT: I thought you ranted to speak to the Clerk. 
oR. CURTIS No - I said to the Court. I am fre: 


Your Honor. 


THE COURT: Not right now. I am trying to locate 


. 


sonething. Sir 
: . 
It appears thas ti There w were three. @ orders entered by 


~10- 
the pretrial exeminer on February 20th. On.25th February 


Pe ae filed one paper ‘objecting to all three orders.” , 


MR, COERPER : That is Connects vous Honor. 


THE COURT: ‘Ana those’ objections have Bean set down 


the motions that are pebre mentodaye a 
WR, COERPER: That is correct. 
THE COURT: Is there sonething else you wanted to say 
Mr. Curtis? 
MR CURTIS: Just Your Honor, ¢ on those. objections 
- it would appear to me that the motion Tor change of venue 
ara the objections to the pretrial examiner's order 
could be taken up simultaneously if Your Hsnor believed 
that Your Honor could rule. a sas 
THE COURT: But there was a recommendation of the 
pretrial examiner that the ‘defendants be given until the 
ist of April in order to file objections -- chetsenpnears to 
me to ave been a reasonable recommendation. I do not think 
a ought to say to counsel ‘at this late moment ‘that he cannot 
have that time. 
MR. CURTIS: your Honor, I believe that a change of 
ots motion in ecomecaree like these would only allow five] 
days. We filed this on December 20 1969 and he has managed to 
keep the’ case Botreton the motions until he could file a motion 


.|_to.dismiss hoping in this way to defeat, tne.cas Cee ccmsmmmemnaf- 


“11- i a 


Now aoe Speer SS present on the 20th 
ard it says I wasn’s presen’. i was not present because I 
didn't receive the notice, even as Your Honor Cee ‘find 
the pretrial exeminer's orders. a aid not know there was 
going to be a hearing or s certainly ag woulé have been here. % 
This is so important to me -- this represent Bare five years 
‘of the life of Arthur curtis. and years | of star vation, an the 
Law-— : = : 

THE SEES Mr, SEBoES: there is nobody under the sun 
' who wants to gispose of this case and get it off the docket 


more than this Court does. 


MR. @RTIS: Your Honor -- 


THE COURT: But it seems to me only fair that we proce 


in this manner. I will overrule the objections to the 
pretrial examiner's recommendations whieh will give 
the defendant untii April 1st within which to file their 
opposition to the motion for change of ore and for 
Gefault judgment . XI wilt SS Se et of this case 
and the Motions Clerk will set it own for the first available 
| date after Ist April ---: although I wild not be sitting in 
Motions Court, I wiii retain jurisdiction. 

MR. CURTIS: Your Honors may I suggest respectfully 
| that the case, the whole matter, be continued then until that 


tine? 
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THE COURT: All of these motions will be contimed 
and heard at the same time on the very next date available > 
after April ist. : 

MR. COERPER : Yes - thank you Your Honor. 

MR. CURTIS: May I address the Court on just one more 
manner -~ on the 15th of April I must be in Florida. I have 

popes x 
ee ERE ETE fron General Doolittie}tea reunion group k- de 
ae theTokyo Berge enn before the (15th I would like 


to be there-- 


_ MR. COERPER: Well I have to be out in Louisville, 


i- Kentucky on April 15th. 


THE COURT: You will arrange with Mr. Huey for a. 
suitable date. : 
MR. CURTIS: Yes, Your Honor. 


(Whereupon the hearing was concluded) 
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JOR CURTIS BLAIR,CSR. 


OFFICIAL COURT REPORTER. 
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In THE UNITED STATES DISTRICT court 


FOR THE DISTRICT OF “COLUNBIA 


SP ESAS SSL NT Se A. 


| ARTHUR S. CURTIS 
. Plaintiff 

ee ae CIVIL ACTION NO. 3529-55 
FOOTE, CONE & BELDING, INC. 


Defendant. 


- Washington, D. C. 


Thursday , May 14, 1970. 


The above-entitled cause care onl ton hearing before 
the HONORABLE JOHN H. PRATT, UNITED STATES DISTRICT IRS 
at 10:15 a.m. 
' APPEARANCES : 
ARTHUR S. CURTIS, ESQ. 
Pro Se. 


~“ 


MILO G. COERPER, ESQ. 
Counsel for the Defendant. 


EXCERPTS OF PROCEEDINGS 


MR. CURTIS: Section 205 of the Civil Practices Act 


points out that if a case is aees missed by this Court, then it 


would prejudice my case upd there. 

Otherwise, “I have six months fron the time that the 
case would otherwise -- if it were peminates in sone other 
way, I would have six months in New York -- that was changed is 
1965 from one year to six months -— to pursue my action. 

‘Now, I know cee ORGS in a case like this would 
like to see a disposition on the merits. 

THE CouRT: I don't care. 

Frankly, I think this case is just a travesty on the 
Court. I think that this Court has been taken advantage of. 

I think that this would never have happened with the indiviaual 
calendar. 

'We have gotten down now where this happens to be my 
problem, anc this is where it is going to end. I can't shift 
it to anybody else. 

‘We have had something like séven or eight Guages of 
this ae who have taken a bite at this STS and sometimes 

more than ore ipite. Not a Snes one has gotten | an overall 
t view of this case in its entirety. And, Mr. Curtis, the buck 
[is going-to-stop-here-—He-are-geing to, dispose.of $5018.40}. 


or the other today. 


x. 


HR. CURTIS: Did Your Honor have a copy of this 


eransoript in tne file? ae ae See poet 
THE. COURT: I don't ‘think sO. What is the- date of 
it, wr. curtis? | . : 
MR. CURTIS: Well, Your Honor, this is the transcript 
of the proceedings in front of Judge Waddy March 18, 1970. 
.On page 4 -- this was the nearing before you had 
it -- Judge Waddy said: 
It appears_to me es inasiucn x there isa thee 
case in New York whicn I understend to be on all renee 
and where there is no question apout service, that this 


case ought to 2S transferred; and if the New oo Court 


sees fit to dismiss in the light of theiz Statute of © 


Limitations, then many of these things woave be disposed 
. Fr. 

of. 

pNOts that is what Judge Waddy sai in his hearing. 


Then, Your Honor, he also said on page S: 
“N * 


eae I don't think it would be’ proper for this Cour 


to dismiss saat Sees where cotbe=: judges of this Cour 


have from time to time reinstated this case. I certainly 
would be saying that the other guages were wrong in ney 


stating the case on other occasions when they reinstated 


the case, and I do not think it would pe "proper for me to 


~* rs | 
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ao suc. mites ~ ices meri aM nrc 


* . * - i * 


a 


om tc . : . 


- MR. CURTIS: Your Honor, he also said: 


: I will retain jurisdiction of this case; and the 
Motions Clerk will set it down for the first available 
date after the ist of April. Rath ouGE I will not be 
sitting in the Hotions Court, I will retain Suciseiction 
of it. 3 


* 


: 
F 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ARTEUS S. CURTIS, t.’a 
A. S. CURTIS FEATURES YHDICATE, 


Plaintif?, | 
-egainst- "69 Civ. 5645 
FOOTE, CONE & BELDING, INC., 


Defendant. 


DEFENDANT'S MEMORANDUM OF POINTS 
AND AUTHORITIES IN SUPPORT OF 
DEFENDANT'S MOTION FOR SUMMARY | 
UDGMENT 
STATEMENT OF MATERTAL FACTS : 
STATEMENT OF MATERIAL FACTS ! 
Plaintiff's claim for relief in the present action 
proceeds from defendant's alleged nisappropriation of plain- 


tiff's ideas for the commercializetion of the heroic exploits 


“of United States Medal of Honor winners. On August 5, 1955,' 


plaintiff filed a complaint in the United States District 
Court for. the District of Columbia, which complaint set 
forth the same facts ang alleged the aoa acts on the part 
of defendent as does plaintiff's December 1969 complaint in: 
this Court. The alleged acts of defendent upon ac the 
present action is based, therefore, took, plece prior to 
August 5, 1955. (A copy of plaintirr's eouplaint in the 


present action and his August 1955 com mplaint = in the 
OMAN SI NAEP TAY DRT ENR A TERE NIM N NM CANT TY BION BAN tM . 


—— LS 


} 
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' 


District Court for the District of Columbia are supplied 
herewith as Exhibits A and B). 

; The United States District Court for the ener, 
of Columbia, Pratt, J., by orders dated Mey 25, 1979, denied 
plaintiff's Hotion to Change Venue of his August 1955 Dis- | 
trict of Columbdie action to the Southern District of New 
York, end grented defendant's Motion to Dismiss with Pre- 
gudice, pursuant to Rule 41(b) of the Federal Rules of Civil 
Procedure, plaintiff's District of Colunbdie ection for 
failure of pleintiff to prosecute same. (Copies of the efore- 
mentioned orders are supplied herewith es Combined Exhibit | 
C). This game Court, Curren, C. J., by order dated June 

26, 1970, denied plaintiff's motion to remove Judze Pratt 
from the case, to send the case to Judge Waddy, and to send . 
the case to New York. (A copy of this order is supplied 


herewith as Exhibit D). 


ine 


ji 
: 
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POINT I. : 
DISMISSAL WITH PREJUDICE PURSUANT 
TO RULE 41(b) OF THE PEDERAL | 

RULES OF CIVIL PROCEDURE OPERATES 
AS AN ADJUDICATION UPON THE MERITS, 
THERESY EARRING THE PRESENT ACTION 
‘UNDER THE DOCTRINE OF RES JUDICATA 


Se CATA 
Rule 41(b) of the Federal Rules of Civil Procedure, 
in its pertinent section, provides as follows: 
ora 


- « « Unless the Court in its order 
for dismissal otherwise specifies, 

& dismissal under this subdivision 
and eny disnissal not provided for 

in this rvle, other than a dismissal 
for lack of Jurisdiction, for improver 
venue, or for failure to join a party 
under Rule 19,-operates as an adjudi- 
cation on the merits. 


} The United States District Court for the District of Columbia 


in its order dismissing plaintiff's August 1955 action 
i specified that such dismissal was "with prejudice", thereby 
unequivocally expressing its intention thet the dismissal 
1, Order be considered an adjudication upon the merits of 
| plaintiff's claims. As such, plaintiff is forever barred 
fron maintaining enother action based upon the same cleims 
set forth in his August 1955 action. Semascn v. Du Comb, | 
| 275 F.2d 293 (7th Cir, 1960); A. B. Dick v.. Marr, 197 F.2d, : 
498, 502 (2a Cir. 1952); Larsen v. Q'Reiliy, 12 F.R.D. 604 | 
(S.D.N.Y. 1951). — i | 
{ 
qienen eran 
} 
i 


A-comparison of plaintiff's District of Columbia 


PEERY EC NERA Nal Hl AEN MNT stomp 


these two actions arose out of the same clein. efendent ae 
PEAS contends, therefore, thet Rule 41(b) of the |. 
Féderel Reles of Civil Procedure and the Jameson, A. B. 
Dick, end Larsen cases should be dispositive of this action, 
end thet plaintiff's cee having been adjudicated on the 


merits, is now barred as res judicata. 


: 
| 
| 
| 
| 
{ 
| 
| 
| 
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EXHIBITS: P. 73~ 7 


ATTEMPTS BY PLAINTIFF TO SERVE DEFENDANT 


- DATES OF ATTEMPTED SERVICE, ACCORDING TO THE RECORD 


Aug. 9,1955 
z1 September, 1955 


5 December 1955 - George C. Smithy, Marshal -"by handing a copy thereof 
= (Mrs. ?) Wm McAdams by auffibrization of 
intiff - personally at 4545 Conn Ave Apt.806 at 
8 p.m. on the 8th day of Dec. 1955 
(Note: Motion for Default Judgment filed by Carl Shipley 3/ 1/ =) 


Sept. 9,1957 
March 24,1958 
May 5, 1958 
November 12,1958 
March 4,1960 
Sept. 6,1960 
Feb, 20,1961 
Aug.25, 1961 
Feb. 28,1962 
Aug. 29,1962 
Feb, 28,1963 
October 9,1963 
March 10,1964 
Aug. 4,1964 
Dec, 31,1964 
May 25,1965 
Nov. 5,1965 
April 14,1966 
Sept. 2,1966 
Feb. 27,1967 
Aug. 18,1967 
Jan, 26,1968 
July 2,1968 
Dec. 26,1968 
June 12,1969 : 
ATTACHMENT BEFORE JUDGMENT, Dec.18,1969, Merrill , Lynch, etc; Dec. 
18,1969, Sears Roebuck and Company 
DISMISSALS AND REINSTATEMENTS 
Dismissed Oct 19,1956 without prejudice, reinstated 9 Nov.1956, J.Matthews 
Dismissed June 3, ,1959, without prejudice, Reinstated Judge Holtzoff, R16 
' Dismissed Sept. 21,1963, without prejudice, Reinstated Judge Holtzoff, R19 
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united States Court of Appeats 
for the District of Columbie Cifcuit 
SUPPLEMENTAL APPENDIX 


WED OCT 15 1971 


IN THE Voth Ofc bans 
UNITED STATES COURT OF APPEALS ~ 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,572 


ARTHUR S. CURTIS, 
Appellant, 
v. 
FOOTE, CONE AND BELDING, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Arthur S. Curtis 


816 National Press Building 
Washington, D.C. 20004 


Attorney for Appellants 


Washington, 0. C. - THIEL PRESS - 202 - 303-0825 


SUPPLE TAL APPERDIX WITH PARTS DESIGNATED BY APPELLEE 
(Note: copied from Docket Sheets as marked by Appellee) 
1955, Dec. 5: Summons, copy & copy of complt issued served 12/8/55 fi 


1956 Mar. 8: Motion of pltf. for default See cfm 3-1-5 
Oct. 2 fastitén of pltf. to reinstate cause. c/m 10~-1-56. ei 


1956 Oct 19 won & dismissing motion to reinstate for at of prosecution 
N fatthews 


1956 Oct. 22 Motion of pltf. to reinstate; c/a 10-20-56; H.C. 12-56 fi 
1956 Nov. 9 Order reinstating cause. (N) Matthews, J. | 
7.1959 Jun. 17 Motion of pltf. to re-instate case on calendar. M. C. 6-18 59£i 
8.1959 Sep. 10 Order reinstating cause on calendar. (N) Holtzof£, J. 
9. 1963 Oct. 4 Motion of pltf to reinstate; PsA. fi | 
10. 1963 Oct. 7 Order reinstating case. (N) Holtzoff, J. 


11. 1969 Oct. 9 Crder to show cause returnable Oct. 15, 1969 at 4:00 p.m. in 
Courtroom No. 3, U.S. Courthouse, why case should not be dismissed. 
Jones, J. 


1969 Oct. 16 Called, if service on deft. is not ae by Dec. 31, (p. 47 of 
1969, case to be dismissed without prejudice by Clerk on Dec. Appendix) 
31, 1969. (Rep: P. Brockmeyer) Jones, J. , 

1969 Dec. 18 Affidavit of Arthur Curtis in support of attachme t before 12 
judgment. Bond approved in sum of $10,000. 00. Se Matthews, J. 


1969 Dec. 18 Attachment, Writs (4) & interrog (4) issued to Sears Roebuck 13 
and Co. deposit by Curtis 

1969 Dec. 18 Attachment writs (4) & interrog (4) issued to Merrill, Lynch, 4 
etc. Deposit by Curtis $4.00 Served 12-18. ser. 12-22 


1969 Dec. 30 Motion of pltf£. to transfer to U.S. Dist. ce. for Southern (15;also 


Dist. of N.Y.; P&A; Exhibits (5); M.C. fi at appendix, 
42) 


1970 Jan. 13 Request of pltf. for admissions; c/m 1-12-70; exhibit. £i 16 


1970 Jan. 21 Motion of deft. to dismiss; exhibit A; c/m 1-21; fi (17:also 
mi Appendix28) 


1970 Jan. 26 Opposition of pltf. to motion to dismiss; statenent; (Appendix 
cfm 1-24-70 fi 29 


FOUND AT....- 


| 20. 1970 Feb. 16 Motion of Deft, to dismiss with Prejudice; P&A; exhibit A&B; (Appendix 
c/m 2-16-70; M.C. fi p- 28) 


21. 1970 Feb. 25 Objections of pltf. to recommendation of pretrial examiner; 
c/m 2-21-70; M. C. fi 


22. 1970 Feb. 25 Objections of pltf. to motion to dismiss; P&A; statement; 
exhibits (8) c/m 2-23-70. fi 


23. 1970 Feb. 27 Opposition of deft. to objections to recommendation of 
pretrial examiner; c/m 2-27. fi 


24. 1970 May 14 Motion of pltf. for change of venue, argued and denied 
(Order to be presented); motion of deft. to dismiss argued and 
granted with prejudice (Order to be presented.) Pratt, J. 


25. 1970 May 19 Motion for rehearing denied (Fiat) (N) Pratt J. 


26. 1970 May 22 Motion of pltf. to remove Judge Pratt from case; P&A; 
notice; affidavit; c/s 5-22; M. C. fi affidavit; 
Motion,p.11 
Appendix) 


27. 1970 May 26 Order granting deft's motion to dismiss with prejudice 26;Brief,5 
pursuant to Federal Rule 41 (b) (signed 5-25-70) (N) Pratt, J. 


28. 1970 May 26 Order denying plft's motion for change of venue. 27, Bri 
(Signed 5-25-70)Pratt, J. % ” cere 


23. 1970 Jun. 1 Hearing on motion to disqualify Judge heard and taken (no Ss to 
under d advisement. Curran, C. J. Se 


30. 1970 Jun. 26 Order denying plft's motion to remove Judge Pratt 29; also 
from this case, to send the case to Judge Waddy and to send Brief, p.3 
the case to New York. C/S 2/25/70 fi . 
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U. S. MARSHAL’S RETURN OF SERVICE  fpP>~t 
a 


x. | 
(y= 


Gniteds States ct America 
SSS = 
DISTRICT OF COLUMBIA 


—_— 
Ce c EE cede Clerk’s No. — 3 2 Lia ss Met RoI 


eee eee seen eee DOLE 


U. S. Marshal No. clibeaea 


(Date and time) 


woe 
ie. - cee lw Sr 


J hereby certify and return that I served the annexed 


Received by U. S. Mi. ——___— 


on the therein-named .< fie bz Corn. pis 


— aenancncsseeceenene seeenenananenenanasaee: 


by handing to and leaving a true and correct copy 


aa LeU howsings tA SLY ma 
2) 


personally at —. 4: ae A. va C COLT S2_f 


(Address—Street “number, apartment 


at te aire ik a-m.—p. m., on the So ee aay of = EA 


Le 


Marshal’s fees —~. foe PRs 


Bab oe tse aa ee) 2.2 <4 


Lhereby certify and return that I served the annexed 


on the therein-named —————__—$__—_—— 
(individual, company. corporation, <2 


cae inninnnnmmmnennenninninnnsitait 


personal Hy at rr ae oon STE _.. in the said District 


CA DAwa oa Se enat mpmbgn ammatncas & merme hae’ 


Plaintiff 
C. A. NO. “S529-55 
FOOTE, CONE, AND E EEE 
Room 622, TLL 14ths Sey K. We 
Washington, D.C. 


Defendant 


a a a a a SS le eee 


MOTION FOR DEFAULT JUDGMENT 


Comes now plaintiff and moves this Court for entry of 


judgaent in default of answer or other proper pleading by dofen- ! 


Carl L. Shiplsy 


CERTIFICATS OF SERVICE 


Gant within time specified in the summons. 


I hereby cortify that I have this date mailed to 
Foote, Cone, and Belding, C/o wm. Y. McAdams, 4545 Connecticut 
Ave., N. W., a copy of the foregoing. 
pe 
! = . ‘ “~ 
Carl L. Shipley 


& OFFICES 
L. SHIPLEY 
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’ fair opportunity to present his case. 


UNITED STATES DISTRICT COURT 
FORTHE DISTRICT OF COLUMBIA 


A. S. CURTIS J 
Plaintiff 


Ve C.A. NO. 3529-55 


FOOTE, CONE AND BELDING 


Se Oe 


Defendant 
MOTION f0 REINSTATE 


Comes now plaintiff and moves this court for an order 
reinstating the above entitled actinn which was dismissed pur- 
svant to Local Rule 13 for failurs to prosecute as of Sapten~ 
ber 6, 1956, and for good causs plainitt states: 


1. Defendant was personally served on December 
12, 1956 


2. Dofendant did not answer or: take other action 
within time 


On March 7; 1956, plaintitf filed a motion for 
Gefault judgment 


Through clerical srror a motions card was not 
filed and the matter nover came on for hear- 
ing and no entry of default'was ever made 
WHSREPORE, the premises considsred, it is respect- 
fully submitted that dismission for failure toprosecute will 


result in a miscarriage of justice and Sapeive plaintiff of a 
| 


ys 


r 


October 1; 1956 Carl L. Shipley 


=~ aan 


| 


| 
| 


ARTHUR S. CURTIS t/a 


A.S. CURTIS FEATURE SYNDICATE 


Plaintiff 
oe Civ No. 3529-59. 


FOOTE, CONS and BELDING, a Corp : 


Defendant . 


ORDER DISMISSING MOTION 


This cause being duly assigned for hearing upon 
motion to. reinstate : 
filed herein October 2, 1956 » the same having been 
called this ett dey of _ _» 1956» and no 


-response thereto 


be, 
reby is, dismissed for want of prosecution. 


. ? 
iy 


‘ 


JUDG. 


fy Stik 


See he - 
Dated Oho IG, | is 


a — 


, Oo 
ae 
UNITED STATZS DISTRICT COURT | pr. P= 


FOR THE DISTRICT oF COLUMBIA rea 


A. S. CURTIS 
: Plaintiff 


iC. A. NO. 


ed 


Defendant , 
: RARRE HE EDI, eure 


MOTEON TO REINSTATR 


Comes now plaintiff and moves. this court for an order 
reinstating the above entitled action which was dismissed pur- 
suant to Local Rule 15 for~failure to prosecute as of Ssptember 
6, 1956, and for good cause vlaintiff states: 


1. Defendant was personally served on 
Decembsr 12, 1955 


2. Dafendant did not answer or take other 
action within time 


3. On March 7, 1955, vlai ntiff filed a 
motion for default judgment .. 


4. Through clerical srror a motions card 
was not filed and the matter never came 
on for hearing and no as of default 
was sver mads 


mS 


WHEREFORE, the premises Sasa: it is respectfully 
submitted that dismission for failure to prosecuts will result 
in a miscarriage of justice and cepriva plaintiff of a fair 


opportunity to present his cass. 


ees 
( y A ok 


Carl L. Shivley 


Octodver 20, 1956 


UNITED SPATZS VISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA x, 
‘ z 
£. S. CURTIS y 
Plaintiff 


5529-55 


we ww ww 


Defendant 
_ ORDER 


Upon consideration of plaintiff's motion to reinstate 
the above matter and the points set forth therein, it is by 
tho Court, this gh day of November, 1956, 


ORDZR2D, that the above entitled causs for action be 


and hereby is reinstated on ths calendar. 


\ 


Judge 


CERTIFICATE OF SERVICZ 


Aicopy of the foregoing order has been mailed this 


7 day of November, 1956, to Foote, Cone and Balding, 


Room 622, '711 14th St., N.W., Washington, D. €. =- 


mt m2 ~*~ . ST 6 
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CURPIo 
816 Uotionel Fress ZBlds., 
Goskington 4, D.C, 
Fleinti if 


to reinstate case on calendar 


vs 


Foote, Cone end Selding, 


mos endant 


ee @0 ee e¢ ae te a Ge 


EARRY it, HOLL, ¢ 


Plointiff moves tnis Court w reinstete the above-entitled case on 


the following ressonss 
— 
ange every effort to 


esent 


where the President of tre 


believes Defendant is in 
itself, 

2. Since first 73 2 of this cese, the Clerk's office has elusys notified 
Plaintiff when the se WES ranning on tais case under Sule 15, However, 
this tine, irs, Bendwri has ststed to Fleintiff, agon inqwiry, 

| 

sileé to give sach notice to Phintifs, Meanwhile, ‘Pleintif?, having been 

ck by an sutomobile, has had diflicuity keepin ; track of all 

> mmncer treatment. 


Se Failure te srent this remest will mean thet Filaintiff will be 


t 
requiredto file a new action, peying extra money, end thus. add to the cost 


SUEITIAARR the cremises considered, Pleirtiff moves this Court to 


reinstate the sbove entitled case on the —— =< that Plaintifi moy 


feLentgant in .ccorGance ~ith the roles of this Court, 


~. + are ~, 
ASS G23 mitted, 
= 


bon ‘ ere) Trcies Welr! 
oe OAL US . imbr SUI IN TS EO 


So Wabre 
Sd ? 


ay " ‘ 
Cyyil Action Og 


Pragati 


r CLERK 


ly meve % 


praying that the above 


a = 
Csrtis, Aytorney 


815 “ational fress Puilding 
“eshinston 4, %,¥, 


CenTizlvsis CF Sax7 


e ané Belding, c/d Se: 


4 mesver of the Fa oe grt 
4 


ie 


UNITED STATES DISTRICT CCUST ECR + 
DISTRICT CF COLUSSIA 


ARTHIR S. CURTIS, 


Plaintiff 


Civil No, 3529-55 


FCCTE, COME AND BELDING, 


Defendant 


NNN NO OO OOD 


| HARRY M. HULL, CLERK 


MOTION TC REINSTATE 


Plaintiff moves this Court to reinstate the above entitled case 
which was dismissed under Rule 13. In support of this motion, plaintiff 
states as follows: 

1. Plaintiff took a brief vacation this rear for the first time7in 
@ number of years and was detained by sudden legal natters elsewhere. 

2. The Clerkts Cffice failed to give the 30-day notice, and therefore 
plaintiff's secretary was unable to inform the plaintiff that action should be 
taken. Plaintiff in fact relied upon the Clerk of Court to notify rae before 
dismissal. | 

3. Plaintiff has hac a number of pressing matters including an 
emergency legal matter involving a client in the hosp. ital an od therefore under 


Rule 6CB requests special consideration for excusable neglect. 


he The Court will see that this case has been kept alive by — 


since 1955 and plaintiff is entitled toa trial on the merits. 


Wherefore the plaintiff respectfully moves this Court. to reinstate 


this case. 


Wig 


Respectfully, 


2 


IN THE UNITED STATES DISTRICT CCURT 
FOR THES DISTRICT CF CCLUMBIA 


ARTHUR S. CURTIS, 
- Plaintiff 


Noo 3529-55 


COTE, CONE AND ESLDING ° = 
FCOTE, C Sean > F j L. Ee D 


OCT 7 1853 + 


HARRY M. HULL, CLERK 


This cause came on to be heard before this Court upon written motion 


of Plaintiff esking that this case be reinstated after dismissel under local 


rule 13. 


Upon papers read, and after due deliberation, it is this / day 
of October 1963, 


at this case is reinstated. 


LIED die Wes thls 


nited States District jacte/ Ob 


Entered: 


THE DISTRICT OF COLUMBIA 
ARTEUR CURTIS t/a 
A. S. CURTIS FEATURE SYNDICATE 


s 


Vv. Cc. A. No. 3529-55 


FOOTE, CONE AND BELDING, INC, 


Ete 2 


Arthur S. Curtis OCT 9 183 

: sae E v 
National Press Building 
Washington, D. Cc. 20004 | ROBERT M. STEARNS Cierz 


t 
, ar 


RULE TO SHOW « 


You are directed to appear before me on October 15, 


1969, at 4:00 P. M., in Courtroom No. 3, U. S. Courthouse, 


3rd and Constitution Ave., N. W., to show cause why this 


action should not be dismissed. 
Dated: 


October 3, 1969 m 
C 


ree a 
WHILLIZM B. JONES, Judge 


., 


. 


CE: “Pp ah: 76 Be 


Sera ty 


UNITED STatss pIsTRIcr Bee ~ 
FOR THE DISTRICT OF COLUASIAE I ben i a 


“oct 20 1969 
ROBERT. fi. STEARNS, Cl 


CMITIQVTS 


ARTE UR CURTIS 
t/a 4.8. Curtis 


FOOTE, CON AND BSLDING, INC. 
Defendant. 


No. 3529-55 


) 
) 
oe 
Ve ‘ Civil Action 
) 
) 


| ORDER 
/ 

Upon consideration of the Order to Show Cause 
issued on October 9, 1969, and counsel for the — 
plaintiff being present, it is by the Court et 
day of October, 1969, : 3 

ORDERED that if service on the defendant is not 
perfected by December 31, 1969, the cause shall be 
disuissed without prejudice by the ‘Clerk on that 


date 


just right to recover 


is as follows: 
: 
a contract under which 


agreed to make a confidential disciosure to 


of certain advertising and protrotional ide 


ations. The contract was to the effect that 


ant would pay plaintiff if any part of plaintiffs id 
or presentations were used in any way by; defendant. 


2. Defendant subsequently did in fact make use of 


ail or part of the advertising and JESSE LE CESS 
presentations disclosed to it by pla tite, but defendant 


refused to pay as agreed. 


3. AS part of the unauthorized and uapeid for usSag Se, 
defendant distributed over 1,000,000 aaArhese and Reet 


ion copies to publications, the contre ct value to plaintiff 


of which would be at least $1. Su eee =e 


\e i 
Yi SY to e Dewan 


oad ‘Plaintiff further states that the defendant 
non-reSident corporation, that it hed offices here, that it 
closed its offices upon filing of this suit, that it stiil 
evades the service of ordinary process; and that defendant 


has aSSigned, conveyed, disposed, or secreted a certain 


portion of its property with intent to hinder, delay or 


defraud its creditors particularly the undersigned. 


Sstewaee AMEE PUL IIEMAS . i) ee eve acr 


an 


Ce Fie VEE 
Sp: 4p IFC? | 
gyveg~e 
Plaintiff -,- Cole 39B5055 
Civil Action No 


. 4S 
Sy. CRE RIK 


Defendant 
THE PRESIDENT OF THE UNITED STATES, TO THE MARSHAL For Sap District, GREETING: 


You are hereby commanded to attach, seize, and take into your custody the defendant lands and 


tenements, property and,credits which shall be found in this District, to the value of $ 2; 


with interest 


being the amount of the plaintiff demand against the defendant , as shown by. hy. affidavit , and 
claimed in hs complaint, and the further sum of $ » for the costs and charges 
which may accrue in the premises; and the same so attached, safely keep, subject to the orders of the 
Court, unless the defendant or the person in whose possession the property is attached, deliver to you, 
to be filed herewith, his undertaking, with sufficient surcty or sureties to abide by and perform the judg- 
ment of the Court in relation to said property. And should you attach the defendant’s property or . 
credits in the possession of any other person or persons than the defendant you shall notify such person 

- or persons of such seizure by virtue of this Writ of Attachment, and serve a notice upon hs or them 
as well as on said defendant , to appear in said Court on or before the twenticth day, exclusive of 
Sundays and legal holidays, accruing after the service of said notice, to show cause, if any there be, why 
the property or credits so attached should not be condemned and execution thereof had. 


WiTNEss, The Honorable Chief Judge of said Court, the 


/ 


5 il 
A —< win 44 ALD.19 eeu) 


Rogert M. STEARNS, Clerk. 


J 


’ 


2 Ck aa : i = , Garnishee . 
. You are he Bis Phe “Afitdd’ Statef for the District of 
Columbia on or before the twentieth day, exclusive of Sundays and legal holidays, after service hereof, 
and show cause, if any there be, why the property, credits, of the said defendant , seized by virtue of 


er . 
the foregoing Writ of Attachment in the hands of : » Garnishee, 
. (of which seizure the said garnishee is hereby notified), should not be condemned and execution thereof 
Sad. Fax 
aay ip ies oer: ~U. Sw2 hus BY Td ELS 


| ‘MARSH AT'S: RETURN-, Nese 
if or 


i ae we. Pee Rare AL ae AAS 
Attached as per schedule herewith and sérved defer: _,. With a copy of this Writ and Notice pre- 


rrogatories in At ach ment Before Judgment 
Jetta erm mn PN MNES IAL 


Cpe Ciaberbaed Sheglbn 
t sony as eurjet 
Chnites Bb SDLGLES & 


i ae TEC 


co ARE GRE Suet ICURERS) Si en iene We ase 3529 
C.A. NO. 3925455 


, Plaintif 


IVIL 


= | coves NO. 
MunicipaL ae 


Foote, Cone and Belding, a corporation 


» Defendant . 


,Garnishee : 
1211 Conn. Ave. = We. D.C. ) 


You are required to answer the following interrogatories, under oath, within ten days 
afier service hercof. And should you neglect or refuse so to do, judgment may be entered 
against you for an amount sufficient to pay the plaintiff's claim, with interest and costs of 
suit. : 


A ttorney ree . 


INTERROGATORIES. ..SSSOuE+ bes 


338 


ist. Were you at the time of the service of the writ of attachment, serv ed herewith, or have you 
been, between the time of such service ae the filing of your answer to this interre ogatory, indebted to 
the defendant. ? If so, how, and in what amount? By you is me at your national 


corporation, Chicago and New York. | 
TOROS pe 
mancens: se ass PS nga RCN RG —— 

2a. Had you, at the time of the service of the writ of attachment, serv ed herewith, or have you had, 
between the time of such s service and the filing of your answer to this interrogatory, any goods, chattels, 
or credits of the defendant in your possession or'charge?_ If so, what? Same explanation 


as above. 


ELON NE Ro ce ee 


ARTHUR S. CURT 


Foote, Cone end Belding, a corporation 


Defendant . 
THE PERSIDENT OF THE UNITED STATES, TO THE MARSHAL FOR SAID DISTRICT, GREETING 


“ou are hereby commanded to attach, scize, and take into your custody the czfzndant Jands and 
You are 3 


tenements, property and credits which shall be found in this District, to the value cZ 3 


with interest 


. none of the plaintiff demand against the defendant ,asshown by 2 Saffidavit 5 and 
claimed i yes complaint, and the further sum of $ , for t= costs and chirges 


which may accrue in the premises; and the same so attached, safely keep, subject <o the ordérs of the © 


Court, unless the defendant — or the person in whose possession the property Is atteched, deliver to you) ° 


to be filed herev-ith, his undertaking, with sufficient surety or sureties to abide by an3 perform thejudg- . 
ment of the Court in relation to said property. And should you attach the defexdant’s property or 
credits in the possession of any other person or persons than the defendant you shez notify. such person 
er persons of such seizure by virtue of this Writ of Attachment, and serve a notice spon h*™ or them 
as well as on said defendant , to appear in said Court on or before the twentieza day, exclusive of 
Sundays and lezal et accruing after the service of said notice, to show cause, if any there be, why 
the property or credits so attached should not be condemned and execution thereof had. 


RoBerT M. STEARNS, Clerk. 


Deputy Clark, 


m1 o 
me 4 Oeli evtexes A Cs G. hw ——. 


To °° Foote,.-Cone. and linen ois a a eee sot SSE50 Defendant _ - 


“Sears, Roebuck and Company, a corporation we beak eye at bees 
_({Serxe. john Wheeler,.Vice.Pres._1211_ Conn. Aye NW “DC.)_-, Garnishee 


Vege. . 


You are hereby notified to appear in the District Court of the United States for the District of 
Columbia on or before the twentieth day, exclusive of Sundays and legal holidays, after service hereof, 
and show czuse, if any there be, why the property, credits of the said defendant , seized by virtue of 


the foregoing Writ of Attachment in the hands of -~------_____mwwwsw#s#s st , Garnishee, 
(of which seizure the said garnishee is hereby notified), should not be condemned and execution thereof 
had. 


BREEDER So CUR PT Se a ae None cae ina 
C.A. NO. 3925-55 
, Plaintiff 


Crvim 


ovrt No, .........-.-...--. 
MunicrPan Covzr 


Foote, Cone and Beiding, = corporation 
, Defendant . 
NOTICE 


,Garnishee : 


9 Se2es RBobuck and Co.€ serve John Wheelers Vice Pres, 


1211 Conn. Ave. 
You are required to answer the following interrogatories, aie nee Sen ten days 


after service hereof. And should you neglect or refuse so to do, judgment may be entered 
against you for an amount sufficient to pay the plaintif’s claim, ae interest and costs of 


” suit. 
fi i MVS 
SAS AS 


tae ‘Attorney for for Plaintiff E 


INTERROGATORIES 


ist. Were you at the time of the service of the writ of attachment, sot herewith, or have you 
been, between the time of such service and the filing of your answer to this interrogatory, indebted to 
the defendant 2 If so, how, and in what amount? By you is meant your national 
corporation, Chicago and Mew York. 


PNY Nine ee 


eeeewenecencnee ensnenceqece: 


2d. Had you, at the time of the service of the writ of attachment, serv a herewith, or have you had, 
between the time of such service and the filing of your answer to this inter rogatory, any goods, chattels, 
or credits of the defendant im your possession or charge? If so, what? $ 
‘ . sro ex Splanation 


és above. 


SUBEN SRE SS CR Nn rr eR eR EURO 


ene SReRNENN ara esemeneseeeroeon 


FOOTE, CONE AND BELE é = MOTION FOR A CHANGE OF VENUE, 
Defendan : aie ‘ QUTHERN DISTRICT OF - 4 
EW YORK CITY ) 


[oA 15 (o) } 


s Court to transfer this case 


to the Southern District of New York ( New York City), for these reasons: 


LS 


J. Thet 28 U.S.C. 1404 (a) reads as follows; 
“For the cony ce of parties and witnesses, 
in the intere justice, a district court 
may transfer any civil action to any other 
district or division where it might have been brought." 

2. That in 1955 when this suit was filed in this Court, the principal 
office of the defendant was in New York City, at 347 Park Avenue, and that 
its principal office is still in New YOrk City, where it now rents more 
then two full floors in the Pan Am building at 200 Park Avenue. 

3. That in 1955 when this suit was filed in this Court, defendant 


rented an office. at 711 14th St. N.W., D.C. and did business in the 


District of Columbi2; at Plaintiff made numerous attemrts to serve 


| 


defendant, all without success; that defendant then closed its D.C. office 
rather than appoint a registered agent as required by the then-new statute. 

4. That since 1955, numerous attempts have been made to serve defendant 
@s is reflected on the docket sheet. 


S. That service by attachment before judgment hes finally been effected 


by serving two of defendant's clients in this area, Sears, Rocbuck Co., 


and Serrili, iynch, Pierce, Fenner and Smith, 
server, Jemes Docd, rsquire, a inecoer of the 
appointed by special order of Chief Judge Curran. 
eet OS 
sofendant, 


a 


; Marshall there personally 


a 


| 


, 
| 


23 Necenber }969 in the Southern District 


defendant has already been served in New York with copies of this suit, | 


Civil boibd ore in «) nee _ ethan Tyee sta 1 < ewes j] te yatusn 
reproduced herewita a 
8. That the parties are now litigating in two jurisdictions, here 
| 
and in New York, over the same casc. 
eae > . 2 “le x A 
9. That Plaintiff Has employed astute counsel in New York to represent 
™ 1 


him, one Stanley MH. Estrox, age .60, who has spent his legal life in 


the publications, advertising, and graphic arts fields; and, that 


defendant has legal counsel] in New York as well. 


10. That Plaintiff is no longer a resident of the District of Columbia; 
and that he is reauired, as a matter of Mecncenine the publishing 
business, to make frequent business trips to New York. 

11. That on best Knowledge and belief, all or alnost all of the 
witnesses in this case are in New York. 

12. That it is presently more convenient to both parties to have this 


case transferred to New YOrk, and more convenient also to the witnesses, | 
to 


particularly if the two cases were consolidated there, so that in one 


litigation there might be brought about the resolution of their 
' | 
differences without the excessive cost of overippping and duplication 


in discovery, witnesses, and trials. 
© | 


13. That it would be in the interest of justice to transfer this 


case to New YOrk, to avoid the expenses and loss of time described 


in 12, above. 
14. That this Court has authority under 28 U.S.C. 1404 (a) and the 
cases decided thereund to grant the relief requested. 


—1% 


Respectfully submitted | 


SS DISCIRICT COURT 


DISTRICT OF COLU 


ASTSER S. CURTIS 


FOOTE, CONE, AND BELDING, INC., 
REQUESTS FOR ADMISSIONS UND 
FRCP NO. 36 


Ss 


In accordance with FRI 
Defendant admit that the follow 


referred to are genuine. 


That the letter to the Plaintiff, marked 1 (Fxhibit A), is a genuine 
copy of the original letter written to the Plaintiff vy the Defendant thro ugh 
ts authorized agent as shown on the letter itselt. 
2. 
That the) derendent retains, or in the past has retained, 
file, record room, or other repository of ideas and program subm 
to the azency. 
3. 
That the| statements made in the attachment to, namely that the 
gant came to the Treasury Department with the suggestion of a 
Yonor winners, is true. 
4. 
That the suggestion by the Defendant to the Treasury Departnent, 
rent to the time that the P 


ideas or programs described in Fxhibit 1. 


That as pert of carrying 
Defendant caused to be ;roduced 
pices or repreduction 


ats 
reese 


copy produced by or under 


Pord Series for the Xorean Nar. 


Medal of tionor 
8. 


a 
che 


That as a result of 
received certain commissicrs, 


9 


srcgzan described in 6 avove, 


rebates or other finan¢i 


sscribed above, the 
ations more than 


use in reproducing the 


direction of the Defendant as part ef the 


the Befendant 


1 benefits. 


ret 2s a result of the program cr allied rogrars described in 6 


the Defendant received some benefits. 
ic. 


Coudert Brothers, and other officers 


knewn of the pendency of this 


at least 1957. 


That Fairfax Cone was 


informed by telephone « 


Robert Carney, 
ts or employees, has 


Dlaintiff since 


was made 


personally upon one William McAdams in approximately | 1955. 


12. 


That, at the time service was made uron 


Defendant. 


he said Willian McAdams, 
| 
the said William McAdams wes still the agent, servant or employee of the 


eo: 
cLCe 


Mefendant closed its of 


he Defendant fas aot he 
made in Washington, ) 
1S. 
That fron the year 1645-194 the Defendant subscrited to the 
Boston Globe, the Pittsburgh Press, @ the Seattle Times. 
: 16. 
That from '1945-49 the Defendant nlaced advertising for its clients 
in the Eoston Globe, the Pittsburgh Press or the Seattle Tines. 
17. 
That officers resvonsible executives of the Defendant knew of 
the appearance and periodic publication of the Plaintizf's work entitled 
Medal of Monor in the Yesten Globe, the Pittsourch Pre an¢ the Seattle 
Journal fron i045-194°¢, 
13. 
That some of the officers or restonsible executives ef the Defendant 
i, who knew of the Plaintiff's ¢ < ied work, were still employed by 


the Defendant when it produced the Treasury series of Medal of Honor winners. 


That the Defendgent was smed fer wrone ful tsing the Smokey tho Bear 
© ) g Y 
idea, theme, or program, ty one who allegedly originated sane, and that 


judgnent was rendered against the Defendant in that suite. 


29. 


That the Defendant customarily pays for ideas and programs which 


ve submitted to it by non-employees and non-agerts, if it usts the ideas 


a: 


No. 1, Exhibit a attachec 


S$ presentation({s). 


there was an und 


thet if the Defendant used the 


would pay money to the Plaintirx£. 


= 
23. 


That the Defendant has in its possession or urder its control a 


file on the pleintifs and the matters out of which this suit 


2 


) «A copy of tne compleint in this ca 
rior to 1969 


A copy of the letter served with this notice to admit facts, 
Signed by Dexendant's s been in the 
file prior to 1969 

Memorande relative to the ma 


matters -out of which this case arise, 


| 7. 
which coment cn the Plaintiff aid his claims, waich menoranda 


rave Seen there prior to if€9 


“sy 


Other papers relevant to the facts out o z 


ich this case arises. 
24. 


That the Psaintiff has in its possession or under its control a file 
which shows:2 


a} the alleged origins of the program which 


to the Treasury Department and which became the War 


ntaticns 5 


Corrs. 
The spec 
ssury prograil 

The extent of use of the presentation provided by Defendant 
for the Treusury program 
Financial information veletive to the Treasury program showing 

extent of use 

_ cost of ads 

expenditures 

commissions, rebates, other financial benefits 

payments for ft 

of the program 


yearly statowents Tf above or any of them. 


ARTHUR ST CURTIS, ATTORNEY “FOR ~ PLAZNTEF! 
$16 National Press Fuilding, DC 20004 
NA 58-5696 


ERTIFICATE OF SER RYICE: 


his is to certif i 


ARTHUR S. CURTIS 
816 National Press Building 
Washington, D. C. 20004, 


Plaintiff, | CE Action 


No. 3529-55 
Vv. 


FOOTE, CONE & BELDING, INC. 
200 Park Avenue 
New York, New York 10017, 


Defendant. 


DEFENDANT'S MOTION TO DISMISS 


Comes now the Defendant, FOOTE, CONE & BELDING, INC., 
i 
by its attorney, Milo G. Coerper, re and moves the Court 


to dismiss this action without reco: pursuant to the 


Court Order filed in this action on october 20, 1969, on 


the grounds- that Plaintiff has not perfected service on 
the Defendant by December 31, 1969, as required by said 


Court Order, copy of which is attached hereto as Exhibit A. 


OF COUNSEL: Sl ik nailed 
Milo. G. Coexpet 


IN HE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA. 
ix 


ARTHUR S. CURTIS 
816 National Press Building 
Washington, D. C. 20004, 
Plaintiff, Civil Action 
No. 3529-55 
Vv. 
FOOTE, CONE & BELDING, INC. 
200 Park Avenue 
New York, New York 10017, 
Defendant. 
OPPOSITION TO PLAINTIFF'S OBJECTIONS 
TO RECOMMENDATION OF PRETRIAL EXAMINER 
The Defendant, FOOTE, CONE & BELDING, INC., by its 
attorney, Milo G. Coerper, Esq., in support of its Opposition 
to Plaintiff's Objections to Recommendation of Pretrial 
Examiner ard pursuant to Local Rule 9(i) (2) states as follows: 
L. The matters under consideration were set down 
for hearing before the Pretrial Examiner on February 6, 1970, 


“at 10:00 A.M. Attorney for Defendant was present when the 


Pretrial Examiner, Mr. Finn, received a call from the Plaintiff 


stating that he had Court commitments elsewhere and could not 


attend. 
2. hese matters were then set once again for 
hearing before the Pretrial Examiner on February 20, 1970, at 


7 


9:30 A.M. Defendant's attorney was present. At this time, 


La tN i OO sat Nn sal hat th 


4 


ed 


the Pretrial Examiner, Mr. Finn, acted on the Motions for 
Enlargement of Time, partially on the Se of the failure 
of eoaneet for Plaintiff to appear. . Counsel for Defendant 
has verified with Mr. Finn that he did a6% oe any call 
from the Plaintiff explaining his faite £0 appear at this 
second Pretrial Hearing on February 20, 1970. 


Respectfully submitted, 
OF COUNSEL: 


COUDERT BROTHERS 
Milo G. Coerper 
200 Park Avenue One Farragut, Square South 
New York, N. Y. 10017 Washington, D. C. 20006 
and - (Lelephone: _ 783-3010) 
One Farragut Square South 
Washington, D. C. 20006 Attorney for Defendant 


CERTIFICATE OF SERVICE 


<I hereby certify that on this 27th day of February, 


1970, I served the above Opposition to Plaintiff's Objections 
i 
to Recommendation of Pretrial -Examiner, by mailing a copy of 
same to ARTHUR S. CURTIS, the Plaintiff in| this action, who is 
j | 


acting on his own behalf, at 816 National Press Building, 
; | 


Washington, D. C. 20004, in a properly addressed, postage paid, 


envelope. 


REAL EXAMINER g | 


he Plaintiff objects to the recommendations of the Pretrial 
reasons stated below: 
me when undersigned 

Counsel had Court comnittnents elsewhere, and the pretrial office 
was so informed. Undersigned Counsel further informed the pre-~ 
trial office that he would come as soon as his @ourt appointment 
waS compéeted or alternatively, that he would submit the matter 
if the Pretrial Bxaminer preferred not to reset, 

The Pretrial Examiner recommends the allowance of the Defend- 
ant7s motions on th that undersigned Counsel failed to 
appear. This implies lack of interest or negligence which do not 
fit the facts., Counsel is vitally interested in this €ase since 
he is the Plaintiff. For that very reason he could not give hin- 
séif a preference over his other clients, and had to place hin~ 
self last. The Court should be informed of this lest the Case be 
discolozed. 

The above objection applies to the following motions: 

1. Plaintiff*s request for admissions; 
2. Defendant’s mation for enlargement of time respond to 
Plaintiff's oeon for 2 change of venue; 
3. Defendant*s motion for enlargement of time respond to 
Plaintiff"’s motion for judgement by default. 

Respectfully, 
Gertificate: | ; Arthur S. Curtis 


I have this 21st February 816 National Press Building 
1970 mailed postage prepaid Washington, D. C. 20004 


t 


a copy of this bleading 
to oppoSing Counsel, 


POLO Us 


L Press Building 


- C. 20004, 


Vv. 


DING 


FOOTE, CONE & BELDING, INC. 
200 Park Avenue 
New York, New York 10017, 


Defendant. 
CLPE'S OBJECTEONS 
RETRIAL BXAMPNSR 
The Defendant, 
attorney, Milo 


to Plaintiff's Objections to Recommendation of Pretrial 


er and pursuant to Local Rule 9{i)(2) stai as follows: 


1. 
for hearing be 


at 10:00 A.it. 


2. These matters 


o 


before the Pretrial Sxam 


i 
Na fane As cerns do 
Oe es te Gh Fea a hae 


- F Dara ~ a me | 
the Examiner, umn, ACtTEG 


Aa laroceran the 


minlargemcn 
=] 


at this 


xi ial Hearing on 


P 


ries Top 
iCOUDERT 


erper 
Square South 
D. C. 20006 
733-3010) 
re South 


20906 Attorney for Defendant 


> SERVICE 


certify that on this 27th da 


tion to Plainti s Objections 


Pretrial Examiner, by mailing a copy of 


to ARTHUR S. CURTIS, the Plaintiff in this action, who is 
eS on his cwn behalf, at $16 National Press 


ngton, D. C. 20004, in a properly addressed, postage paid, 


envelope. 


LR 
Milo G. Coexper, Esq. ~° 


DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


a 


: = oS Ve Gop Ten Pr 
ARTHUR S. CURTIS, “2 °° ** rete at tins JOP swt 


a 
2 tv 


PLAINTIFF Sacewe - | 


“ve & : Pa a Alt ie 
VERSUS > PC. A. 3529-55 © 
isiee 7 4 £8 a as 
FOOTE, CONE “AND BELDING Wi, ; A 
‘£* DEFENDAND “"S7e, » i MOTION FOR REHEARING 


\ 
ae Se a ne SS GR j 
2yeer . To. =e ee 2 Set . 


~For : 
Plaintiff zespectfully zeae s a réhearing on the Motion to 


te - 
ro - heNw bt 


Dismiss SOx the ese One ‘that the Court overlooked the pleadings, 


S: i 


ri, 


+= +i 


which show that the “Defendant nade a General ‘Appearance “when 
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the Court#s opinion, ace “clearly shows “tha tt “the Cone * Overlooked 
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and it is ‘respectfully ieconnedded that it ‘should vacate 
ings and refer the case back to Judge Waddy. a 


annoarance en he made nis motion to dismiss, 


Arthur S. Curtis, 
set forth telow, and the 
reasonable concluSions that can be drawn fron it, respectfully 
requests that judge Pratt be removed from this caSe, that any 
rulings made by him be voided, and that the case be sent back 


to Judge Waddy, who heard the case earlier, and made statements 


as to the proper disposition of the case, and retained juris-= 


diction thereof, mehow did not succeed in retaining 
the case to final dis on, or be Similarly disposed of by 
Chief Judge Curran. 

The Motion in this caSe could not be based upon 28 USC 
#144, because #144 requires filing ten days before the hearing, 
and affiant had no knowledge before the day of the hearing 
that a prejudice existed; but upon the inherent powers of this 
Court and inherent Constitutional rights of the Plaintiff to 

case not heard where the case Si opera before a 
tribunal where a tribunal is not impartial, or where he 
reasonably Suspects that the tribunal might not be impartial, 
So that he reasonably concludes that a fair trial on the merits 
will not be forthcoming. 

Further grounds for this Motion is the inherent powers 
of this Court and the Chief Judge to transfer a case from one 
Judge to another in the interests of justice where the party 


he has not had, or will not have a fair 


The affidavit is as follows: 


1. That the Plaintiff filed this case in 1955 and 
attempted service on the Defendant at its office at 711 


14th Street, N. W., but found the door locked. 


2. That the Plaintiff succeeded in obtaining personal 
Service upon one William McAdams, at 4545 Connecticut Avenue, 
N. W., by training an attorney, and the local representative 


of the Defendant, but was unable to obtain the cooperation 


of Mr. McAdams in bringing him before the Court for a hearing 


in those years inasmuch as Mr. McAdams was then receiving 


approximately $1,000 per week from Defendant. : 
3. That thereafter from 1955 to 1969, the Plaintiff 
made numerous attempts to Serve the Defendant or its agents 


here in the District, all without success, and the case was 


dismissed and reinstated several times. _ 


4. That in October of 1969, Judge Jones gave the 


Plaintiff until the end of the year to effect service on the 
Defendant and stated in his Order that unless service was 
perfected the case would be dismissed without prejudice. 

5. That the Plaintiff thereupon obtained alist of the 


Defendant?s cuStomers in WaShington D. C., and attached 
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before Judgment as to these in the sum of $5,000, and that 
Sears Roebuck and Company has answered and stated that it 
has funds available on hand of at least $2,500. . 
6. That the Plaintiff, in December of 1969, filed an 
original Suit against the Defendant in New York City and 
obtained personal Service on the Defendant, which has Since 
answered the Summons and Complaint in New York. Plaintiff 
was Served personally at the Court in New York with copies 
of the attachment before Judgment by way of giving personal 
notice to the Defendant of the attachments before Judgment 
in this area. In order to gain permission to attach before 
Judgment, the Plaintiff secured the signature of a Judge 


of the Court, and also posted bond in the sum of $10,000, 


and paid various fees for marshalls as well as the services 


of a special process Server. 

7. That William McAdams now came omurane with an 
affidavit, which is a paper in this case, in which he admits 
that at the time he was personally served, he was in fact 
the representative of the Defendant, that he did in fact 
telephone the president of the Defendant’?s corporation and 


that at the suggestion of the latter did send a copy of the 


Complaint to the latter, 


8. That in December of 1969, the Plaintiff filed 
Motion for a change of venue based upon 28 usc 1404 CA), 
and shortly thereafter filed a Motion for Judgment by 
Default based upon the affidavit of William McAdams, and 


filed other papers. : 


9, That the Defendant, through local counsel, filed 


papers in the caSe objecting to the Motion for) Judgment by 


Default and objecting to the change of venue, requesting 


various continuances, and finally filing a Motion to dismiss 
both with and without prejudice. 


- 


10. That the case came on to be heard before Judge 


Waddy on the 18th day of March, 1970, who made!the following 


statements: 


"It appears to me that inasmuch as there is a pending 
case in New York which I understand to be;on all 
fours, and where there is no question about service, 
that this case ought to be transferred and, if 
the New York Court sees fit to dismiss in the light 
of their Statute of Limitations, then many of these 
things would be disposed of." Cie 

"Well I dontt think it would be proper for this 
Court to dismiss with prejudice where other judges 
of this Court have from time to time reinstated 
this case. I certainly would be saying that the 
other judges were wrong in reinstating the case on 
those occasions when they reinstated the case and 
I do not think it would be proper for me to do such." 


C&S) | 
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"YJ will retain jurisdiction of this case and the ( 
Motions Clerk will set it down for the first availab 
date after lst April --- although I will not be 
Sitting in Motions Court, = will retain jurisdiction.” 

eee) 
ll. That thereafter the case was set for hearing in 


Binns) 


eo 


front of Judge Waddy in April of 1970, but the Court was not 
in session on that day because of the death of a wife of 
one of the Judges of the Court. 

12. That the Plaintiff was then informed that the case 
would be heard by Judge Pratt instead of Judge Waddy. 

13. That the Plaintiff paid the Court Reporter $19.50 
to prepare a copy of the proceedings of March 18, 1970, So that 
Judge Pratt would have the benefit of the observations of 
Judge Waddy, and the Plaintiff further checked with the Judge7s 
secretary Miss McTicrney to inform her that the transcript 


had been prepared by Mrs. Blair with papers in the case and to 


suggest that she be certain that Judge Pratt had this available 


to him. 

14. That at the hearing on Thursday, May 14, 1970, the 
Plaintiff entered the Courtroom and heard the clerks discussing 
the fact that there was a "1955 case in Court today." Plaintiff 
asked one of the clerks, "Is that bad?" and received a reply 


of the nod of a head. 


15. That Judge Pratt then took the bench and made [3-A2xG)] 
statements Substantially to the effect that he was to hear a 
case which was one of the greatest travesties alvex to be foisted 
on the Court, that approximately eight Judges nad Spent their 
time with it, that over twenty U. &. Marshalls had tried to 
Serve the papers, that the “buck stops here," and that he would 
hear only two motions today, the motion for a cuange of venue, 
and the motion to dismiss. 

16. That there were in fact pending pefore the Court 
numerous other Motions, including the Motion for Judgment by 
Default, which had been filed prior to the Motion to Dismiss. 

17. That the Plaintiff was taken by surprise and did 


not know what to do, particularly since the Judge ordered that 


the case proceed. Plaintiff thereupon asked the Court to 


hear only the Motion for a change of venue at that time because 


he was to be at the White House and should be there by 10:30. 

The Plaintiff also stated to the Judge that it was the Plaintiffs 
conception that if the case were sent to New York on the Change 

of Venue Motion, the other Motions would not need to be heard. 
Thereupon the Motion for Change of Venue was ee and denied 


and Plaintiff requested until 1:30 to argue the Motion to 


Dismiss, 


18. That at 1:30 the Plaintiff addressed the Court and 
requested information as to whether the Court had seen the 
transcript of the record before Judge Waddy dated March 18, 
1970, and the Judge replied that he had not. The Plaintiff 
then read to him the pages which are quoted above and mean= 
while Miss Vaughan, the Courtroom Clerk, obtained the transcript 
and handed it to the Judge. 

19. The Plaintiff thereupon argued and moved that the 
Court disqualify himself from the case for the reason that the 
Plaintiff did not believe that he had or would receive a fair 
hearing, and that the Court had formed a prejudice towards 
this case and therefore towards the Plaintiff for filing it, 
and that this was evidenced at least in part by the Court?s 
opening Statement that the Court would hear, "Iwo motions, only.” 
of the numerous ‘motions that were pending, which reasonable 
men could infer ‘would mean that he had made up his mind in 
advance to deny the first motion and to grant the second 
motion, the first being the motion for a change of venue and 


the second being the motion to dismiss with prejudice. Plaintiff 


further stated that he had a Constitutional right to a fair 


hearing by an impartial tribunal and that he was not getting 


it, and would not get it, and that he wished the Judge to remove 


17 


1 A ask) 


food 
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20. That the Court then stated Substantially, "Have you 
finished?" and the Plaintiff replied, *yes," and then the 


Court Said, Well let*s go on with the case, The Plaintiff 
Stated that he could see no point in arguing the case Since 
~ 
. s Bo Ate 
he believed that the Court had made up its mindythat argument 


would be meaningless, but the Court stated that the Court 


wished to hear argument: and therefore Plaintiff respectfully 


argued the case. At the conclusion of the arguments the 
Court granted the Motion to Dismiss with Prejudice. 
21. That the Plaintiff has since filed a Motion for 


Reconsideration. 


22. That the attitude of the Judge from the outset of 


this case was hostile to the Plaintiff, that the Plaintiff 


Sensed the hostility and was Surprised at it, and that Plaintiff , 


once he had recovered from the Surprise, immediately moved to 


disqualify the Judge. 


23. That the hostility which was displayed by the Court 


was of such a nature that it would prevent him from presiding 
over the case in a fair manner, and that the comments and rules 
of the Court during the hearing on the case were relevant to 


the question of the existence of prejudice on his part, as 


further Shown by the fact that without hearing the merits of 
| 
the case the Court disposed of the merits of the case in a 


prejudicial way after being informed that if he dismissed the 


case with prejudice, the case might be lost completely because 
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of the rules of New York, whereas if he transferred it to New 
York, the case'might proceed in an orderly way for the 
disposition on the merits. 

24. That the Court by the attitude which the Plaintiff 


believes it diSplayed toward the case showed a bend of mind 


that impeded the Court*s impartiality; that the opening remazxks 


of the Court show that the Court formulated an opinion on the 
merits of the caSe based upon the fact that it was filed in 
1955 which opinion was not based upon the merits of the case, 
nor nen previous rulings by other Judges, nor upon what the 
Court learned in his participation in this particular case. 

25. That the Plaintiff could not comply with a ten-day 
ruling of 28 USC 144 because he waS not appraised of the Court?s 
attitude until the day of the hearing. 

26. That the Plaintiff believes that his Constitutional 
rights to a fair hearing by an impartial tribunal have been 
violated, and that the case Should be sent back to Judge Waddy 
for disposition in accordance with his earlier statements as 


Shown in the transcript of hearings of March 18, 1970. 


The foregoing statements are made to the best knowledge 


and belief of the undersigned affiant. 


Subscribed and sworn to before 
me on this day of A : 
1970. aes Arthur S. Curtis 
816 National Press Building 
Washington, DC 20004 
NOTARY PUBLIC NA 8 -— 5696 
Attorney for Plaintiff 


My commission expires: 


| 
Undersigned counSel states under oath that the above 


affidavit of bias is made in good faith and not for purposes 
| 
of delay and that it is based upon his best knowledge and belief. 


Arthur S, Curtis. 
816 National Press Building 
Washington, DC (20004 


NA 8 ~ 5696 
Counsel for Plaintiff 


Subscribed and sworn to before me on this | day of 


1970. 


> 


NOTARY PUBLIC 


My commission expires: 
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STRICT OF COLUMBIA 


ARTHUR S. CURTIS 
Plaintiff 


Vo : CIVIL ACTION NO. 3529-55 


FOOTE, CONE & BELDING, INC. ) 


Defendant. ) 
Washington, D. C. 


Thursday, Hay 14, 1970. 


The above-entitled cause came on for hearing before 
pene HONORABLE JOHN H. : INITE : ES DISTRICT JUDGE, at 
10:15 a.m. 

EARAWNCES : 


ARTKUR S. CURTIS, ESQ. 
Pro Se. 


MILO G. COERPER, 
Counsel for the 


THE DEPUTY CLERK: Arthur S. Curtis versus Foote, 
Cone & Belding, Inc., Civil Action No. 3529-55. Mr. Curtis 


pro se, and tr. Coerper for the defendant 


MR. CURTIS: |Your Uonor, may I address the Court 


in a preliminary matter? 


MR. CURTIS: Last night about 11:30, I had a call 
from one of the newspapers here indicating that the President 
would have a ceremony at the White house. He is giving out 
about a dozen Hedals of Honor. 

The President permits me to cone to the White House 
during these ceremonies because of my service. I have cleared 


this with the White House, and it usually takes about fifteen 


minutes to get through the gate and about five minutes or so 


va 


to find the ceremony. 
Your Honor, what I was hoping was that we mignt argue 

the first motion to send the case to New York under 1404 (a); 

and in the event that I would be unsuccessful in that, that we 


could continue the balance, 


Your Honor, may I stop a moment here and pass these 


to Your Honor. 


(Whereupon, the books were passed to the Court.) 


OOXs which I prevare on 


yrintea 
the green book yet. : hoping that I mig a story in 
the green'book from one of these Viet Nam ceremonies. The 
government itself has bought 20,000 of these books. 
Mr. Curtis, when is this ceremony? 
CURTIS: At 11:00 o'clock. F 

THE COURT: Let me say this: I am only going to nc 
two motions. 

I have been through the file in a great deal of de- 
tail. We have extensive memoranda, in addition to my own exami 
nation. 

There are just rat am going to hear. am 
going to hear the motion change of venue, which you filed 


on the 30th of December; and I am going to hear Mr. Coerper's 


motion to! dismiss under Rule 41(b) of the Federal Rules. 


Those are the two. And I am going to decide both of 
these, and I think my decisions on those will be dispositive. 

Now, if you've got a ceremony at the White House at 
11 o'clock, that means that you would like to leave about a 
quarter of 11:00. 

MR. CURTIS: I think it should probably be twenty of 
11:00 at the very latest. | 

‘THE COURT: What time would you be back? 

‘MR. CURTIS: Any time Your Honor says. 


THE COGRT: Could you i 


have quite 
a ceremony. They have guards out there. They really put on 
| 
quite a show, and the President always makes remarks. I think 


the ceremony usually takes about thirty minutes. 
THE COURT: Let me ask you this: How much time do 
you need to argue your motion for change of venue? 


MR. CURTIS: Your Honor, I would only argue two or 


three minutes and submit it to the Court. 

E am hoping that Your Honor will find in my favor, 
and that will dispose of the whole thing.) 

There aré about eight motions altogether. 

THE COURT: Let's proceed as fate as we can go. 


We will hear you now on your motion for change of 


MR. CURTIS: Thank you, Your Honor. 


Speaking to the record, Your Honor, my name is 
Arthur S. Curtis. I represent here the plaintiff, who is my- 
self. I am a member of the D. C. Bar. I'became a lawyer 


because of this case. 
This is a motion for a change of venue to New York 
for this case. | 


This case was originally filed here in 1955 by Cari 


Shipley: who was then my attorney. : 
: 


It was filed here because Judge! Holtzoff£ was here. 


| 
had written an opinion in Gulf v. Hamilton National Bank 


And based upon this, we filed a suit here. 


At the time I have handed Your Honor a copy of the 


D. C. telephone book, showing at the time Foote, Cone & Beldin 


was a party listed in the telephone book, having an office at 


711 Fourteenth Street.: 

We, therefore, looked up the office. We filed the 
complaint. 

Eventually the question was whether we did ons servickb 
at the office. This was a little doubtful. 

So we discovered that Mr. William McAdams was the 
agent, and we served hin personally at 4545 Connecticut Avenue, 
Northwest. 

THE COURT: Let me interrupt you right there. 

“The return of the Marshal indicates that Mr. McAdams 
was not served, but his wife was served by authorization of the 
plaintiff. Is that correct? ‘ 

MR. CURTIS: Your Honor, -- 

THE COURT: Yes or no? 

MR. CURTIS: I don't think it is correct, Your iionor. 

COURT: That is on the return of the Marsaal. 
CURTIS: Your Honor, I've vee that Marsnal's 
-and that Marshal's return -- 
THE COURT: It's never been controverted. 


MR. CURTIS: I beg your pardon? 


Ss 
I filed tr. McAdams’ affidavit. 
Now, the Marshal's signature on that is such that 


you cannot even read his name. I cannot read his name. 
: | 


THE COURT: "Smith," I think. 

MR. CURTIS: Well, he said he served Mrs. McAdams. 

Now, Mr. McAdams, in his affidavit, said he was 
served personally, he was served in his oH home. 

If Your Honor will take a look ae the telephone book, 
you will -- | 

THE COURT: It shows 4545 Coeesees Avenue. 

HR. CURTIS: Yes, Your Honor. 

So he was served at his own home. 

THE COURT: He may nave been served in his own nome. 


| According to the Marshal, he served the wife of lr. ticadams by 
- 2 i 


| 
direction of the plaintiff. r - 


MR. CURTIS: Your Honor, I believe that service on 


- | 
any party, on any adult, would constitute good service here. 


However, this is not -- you, have here the admission 
of the man under oath that he, personally, was served. 

Now, I would think that Mr. sicadams,, being a man who 
made $53,000 a month, -- 

THE COURYT: Four thousand. 

MR. CURTIS: Four ox five showssnd 2 month,” woulda 


y whether or not he was served at the time. 


And he says in his affidavit that he was personally 


THE COURT: I would ask you why you didn’t produce 
Mr. McAdams" affidavit long prior to new? 

MR. CURTIS: . Yes, Your Honor. May I speak to that? 

THE COURT: Yes. 

MR. CURTIS: Mr. McAdams was formerly Senator Taft's 
administrative assistant, and he was his campaign manager when 
Senator Taft was running for the Presidency. I was never able 
to get anything out of him -- 

THE COURT: That was in 1952, wasn't it? 

= MR. CURTIS: Yes. As a result of that contact, he 
got this account with Foote, Cone & Belding, because he had 
quite an influence on the Hill. 

Now, I was ee able to get Mr. McAdams to say any- 
thing. And I realized when I talked to him that it would be 
just a waste of the Court's time to set him up at that stage 
of his life, when he had just been getting a thousand dollars 
a week from these people, and try to get him to admit anything 

Mr. McAdams is a lawyer nimsele. And I could not 


get him to admit anything. And it wasn't until recently, afte 


we went through this procedure , after Judge Jones told us to 


go forward, that I finally ran into him and approached him 


again on this subject. 


"Are you still with Foote, Cone «& 
| 
He said, "No, I haven't been with them for several 


I said, “Well, now, how about telling me." 
And the affidavit is what he told me. rs 

So, Your Honor, presumably he is now in a position 
where he doesn't think that Foote, Cone & Belding is going to 
give him anything any more, and he's in Baposiion where he ca 
make a truthful affidavit without hurting his economic interests. 

And I think that's what we have here. 

Mr. McAdams is a very respectable member of the com- 


munity. He is a member of the Press Club, and highly regarded 


on the Hill. 


. So this is why I didn't -- I don't like to waste the 


time of the Court by having a man who is very knowledgeable sit 
up there in a battle of wits to see if I can get him to admit 
that he was actually on the pay roll. 

You will notice in his affidavit he is very cagey 
about that. He doesn't say wnat he got. 

And we do know from their affidavit, their counter- 


affidavit, that he was on their.pay roll. 


But I couldn't even get him to say at the time that 
he was on the pay roll. 


i. 


@ much cleverer man than I am, Your Honor. I've never made a 
thousand dollars a week. And I worked at the Senate at one 
time, but I was never administrative assistant to a man as 
great as Senator Taft. I know I am no match for a man like 
Mr. McAdams. Unless he wanted to make a truthful statement, 
there was nothing I could do. 

So this is why I did not bring him here, Your Honor. 

Your Honor, at the time that the suit was filed, 
which was 1955, we did what we thought was right, that the lay 
required, 

These people held themselves out as being in Washing- 
ton. They were on the bulletin board. Their name was on the 
board. 

‘We filed the suit here. 

We could also have filed it in New York. 

Now, that's one of the rere of 1404(a). 

But we didn't do it because Judge Holtzoff was here, 
Your Honor. And we felt sure he would hear this case. He was 
hearing all these ae 

Now, for the next fourteen years I chased them and I 
chased them and I chased them. 

At ‘the time I was studying under Judge Laws at 


Georgetown, I used to .chase these people to every advertising 


scouncil meeting. I had a Yarshal there. 


He was the President of this thing. 


Well,. Fairfax Cone knew I was there, and he didn't 


show up. a 


Judge Laws got quite a kick out! of that. 


So if anybody wonders whether I have been diligent, 


they simply have to look at that record. 
! = 
I made service after service. I made investigation 


after investigation. And I couldn’t catch these people. They 
closed their office and left town. 


Now, I did that for fourteen years, until gudge 
Jones -- periodically, I believe -- I had three accidents -- 
they almost won this case just by sitting on their haunches. 

I had three accidents. one car was rear-ended by a drunk, and 
the car was a total loss. I was dosnasce~s again. And I fell 
down an elevator shaft. 

Now, if any of those things had been fatal to me, 
they would have won the case, simply because they stayag.. out 
of the jurisdiction. : 

When Judge Jones gave me ny final ‘chance to proceed 


with this case last year, I contacted -a New York attorney; and 


you doing here with a Marsha 
I said, “I'm looking for Fairfax 


through him I learned who their clients were, and thereupon I 


attached before judgment Sears, Roebuck an : and TI 


-) 


They had much more 
| ling 
| than $10,000/here, but it cost me a hundred dollars just to 
attach the $5,000. ; 

So we attached, and as a result of that, we came in 
and answered. 

. Now, they have known about this suit for a long, 
long time. The record I have provided Your Ronor shows that. 
I contacted them before I filed the suit. 

‘They actually, if Your Honor permits me to use the 
word, they stole a strip out of the funny papers.” 

| THE COURT: That is not pertinent here. 

‘MR. CURTIS: Yes, Your Honor. 

THE COURT: That is a different matter. 

mR. CURTIS: Yes, Your Honor. 

‘THE COURT: That will have to wait. We can't pass 
on that one way or the ores 

HR. CURTIS: Yes, Your Honor. 

Now, Your Honor, we have filed a suit in New York, 
an original suit, comparable to this, and we have gotten good 
service on the attachment before judgment, so Your Honor does 
have jurisdiction. 


THE COURT: Say that again. 


MR. CURTIS: I say that Your Honor does have juris- 


Giction of this case, because there is an attachment before 


judgment. 


TEE COURT: What connection 
judgment have as to our jurisdiction? 

It Pere tene doesn't give us personal jurisdiction 
over the defendant if he hasn't, in fact, been served. 

MR. CURTIS: Well, he’s come in and answered with a 

| ites 

motion to dismiss. : | 

When he’ came in and answered ca the motion to dis- 
miss on the ground of laches, he submitted hinsels to the juris 
diction of this Court. 

Mary Stuart made the same mistake, Your Eonor. 

THE COURT: When was that? 

MR. CURTIS: Well, when she lost her head. You 


recall in that famous trial of Mary Stvart -- 


; | 
THE COURT: 1584 in Fotheringay Castle. 


“Keep on going. . 


| 
MR. CURTIS: But I'm not saying that I'm in sympathy 


with what happened to Mary Stuart at all. As a matter of fact, 
I'm not in sympathy with it. ise 
| 


But this gentleman came in and said, "you can't try 


me for cause, so therefore dismiss." 

Now, when he did that, he submitted to the jucisdic— 
tion of this Court. 

Now, as far as the other matter, Your Honor, as to 
whether Your Honor -- 


THE COURT: 


Your Honor. We have personal juris 
diction because Bill McAdams came in and gave an affidavit and 
said, "I was served, I got in touch with Pairfax Cone, and he 
‘Said send the thing to me." ze 

And then apparently as a result of some conversation 
between them, they decided that they didn't need to come in at 
that time. 

Your Honor has been supplied with letters to show © 
that sat have known about this case sincé 1954. 

THE COURT: Sure they have known about it since 
1954, but is that the equivalent of being personally served in 


this jurisdiction? 


ORR. CURTIS: Well, Mr. McAdams was certainly person- 


ally served in this jurisdiction. 


ya 


That would be an issue of fact for a jury, it would | 
seem to me, Your Honor. 

Now, Your Honor, we have served them in New York. 
There's a suit going in New York. 

I'ma resident of the State of Virginia. They are 
residents of the State of New York. | 

We have diversity of lesen The amount is 
over $10,600. 


We do think for the convenience of parties and wit- 


iew York; as, in fact, Your Honor, Judge Hart said I should do, 


Judge Jones said I should do. 


They both said why don't you file it in New York. 


So I filed it in New York. 


Now, I've done everything that the Court told me to 


I do think that the interests of justice, Your Honor, 
Gictate that the case should be sent up there so both cases 


can be tried together. 


THE COURT: Aren't the cases duplicates of one 
another? 
CURTIS: Yes, duplicates of one another. 


THE COURT: The only reason you want to shift this 


to New York is because the issue of the Statute of Limitations 
7 ‘ 


is arising in that court? 
I wouldn't say that, Your Honor. 
THE COURT: Why don’t you pursue your case in 
New York and abide by the results of that case? 
It would help —- Section 205 of the 


| 
New York Civil Practices Act spells out -- and I have that 


here -- would Your Honor like to have me leave it with you? 


nesses and in the interests own the 
costs of this thing that the whole case should be sent to 
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would prejudice my case up there. 

2 Otherwise, I have six months from the time that the 
case would otherwise -- if it were temainated in some other 
way, I would have six months in New York -~ that was changed i 
1965 from one year to six months -- to pursue my action. 

Now, I know Your Honor in a case like this would 
like to see a disposition on the merits. 

THE COURT: I don't care. 

Frankly, I think this case is just a travesty on tne 
Court. I think that this Court has been taken advantage of. 

I think that this would never have happened with the individua 
calendar. 

We have gotten down now where this happens to be my 
problem, and this is where it is going to end. I can’t shift 
it to anybody else. 

We have had. something ike seven or eight Judges of 
this Court who have taken a bite at this thing, and sometimes 


more than one bite. Not a single one has gotten.an overall 


view of this case in its entirety. . And, Mr. Curtis, the buck 


is going to stop here. We are going to dispose of it one way 


or the other today. 
MR. CURTIS: Well, Your Honor, I think the proper 
disposition of the case is to send it to New York because, in 


parties, the 


and so forth, 
Thank you, Your Honor. 
THE COURT: Mx. Coerper. : 
| 

MR. COERPER: Your Honor, my name is Milo G. Coerper. 
Ioan Sone for Foote, Cone & Belding, Inc., the defendant in 
this case. z 

I would like to address Sees Honor, to the 
two basic questions, namely, the jurisdiction ef this Court; 
and, aacenGis, if the Court feels it has jorrsdtction, the 
question, in the interests of justice, under the forum non 


conveniens doctrine. 
It is our position that Mr. Curtis never has served 
the defendant, and that the Court does Doe have personal juris-— 
diction in the case. 
“the question of the atigees each one was for the 


amount of $2500, this is below the $10,000 diversity require- 


ment, and we feel that -- 


THE COURT: Let me stop you there, ir. Coerper. 


Don't you think that the matter of jurisdiction is 


controlled by the allegations of the complaint and not by the 
amount that a person is able to pick up by way of attachment 
before judgment? 


MR. COERPER: Oh, I definitely do, Your Honor. Yes. 


| 
| 


. 


submit to the general jurisdiction of this 
Court when-you filed your motion to dismiss? 

MR. COERPER: We definitely did not. 

THE COURT: Or when you filed your response to 

Mr. Curtis’ motion for change of venue? : 

MR. COERPER: No, we did not, Your omer We did 
not submit to the general jurisdiction of the Court. 

In fact, we avoided this all these years. All of 
these matters that came up from 1955 to 1970 were all ex 
parte. 

Foote, Cone & Belding stayed out of the case com- 
pletely. We only came in after he went to New York and served 
the company in New York. 

We weren't sure at the pont what the law would be, 
and we felt we had to protect ourselves at that point and come 
exis this case, solely for the eee of telling the Court it 
didn't have jurisdiction. 

On the question of the forum non conveniens 
doctrine, in the interests of justice, we think the lack of 
diligence in this case is blatant. 


The case was filed in August -- August 5, 1955. 


it was- dismissed and reinstated four times over 


Mr. Curtis at any time could have brought this 


When Judge Jones came out with his order in October 
and told ene would have to serve by December, he then did 
| 
go up and start a case in New York. And then he filed a motio 
for change of venue in order to pring this case to New York, 


so that we would not have the defense of the Statute of 


Ana@ it seems to me that is his only purpose here, 


Limitations in the New York action. 


and this is not in the interests of justice. 
There are a number of cases that say that a plain- 
. 
tiff doesn't even have the right to ask for a change of venue; 


but that if he does, he certainly has the burden of proof, to 
ot \ 


prove that it is in the interests of justice. 
And it is our position that it is definitely not in 


the interests of justice, and it would deny procedural due 


7 i 
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process to the defendant if it were granted. 
; 
‘I'm willing to answer any other factual ox other 


questions that the Court may have in the matter. 


It is obvious that the Court is fully familiar with 


the record. 

THE COURT: One thing I would like to pursue a 
little further: | 

I think you indicated that everything up until the 


time of Judge Jones’ order was ex ' is that correct 


s 
| 
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indicated that service woul 
have to be made by the 3lst of December, 1969, or the case 
would. be dismissed without prejudice? 

MR. COERPER: That's right. 

THE COURT: And you came in on the 22nd of January 
and moved to dismiss on the ground that service had not been 
perfected by the 3lst of December, 1969. 

And then at the same time, or a little later, you 
filed a motion to dismiss with prejudice, pursuant to 
Rule 41(b) or the inherent power of the Court? 

COERPER: That's right, Your Honor. 


I raised it based on a very recent Court of Appeals 
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decision which was just decided in June of 1969. It was an 
appeal from an order of Judge Hart iiashscioe for lack of 
diligence a case, on the facts very similar to. this one. In 
fact, the facts weren't quite as Goes as the facts in this 
one. 

And Judge Tama upheld that dismissal and cited the 
language that I have cited in our case, namely, that you can 
dismiss a case based on Rule 41(b) or that it is within the 
inherent power of the Court to’ dismiss. 

And based on that decision and the fact that 
Mr. Curtis persisted to file other motions which we had to 


constantly answer, we felt that we had better proceed then, 


OURT: And it is your position that this really 


doesn't fit within 1404 to justify a change of venue? 
MR. COERPER: That's right, Your Honor. 


We believe that the requirement of the language of 


1404, namely, in the interest of justice, is not satisfied in 
this paneer and, in fact, it One not be A the interest of 
justice to transfer this case because it mesg eliminate for 
the defendant one of the strongest ioe, namely, the 


Statute of Limitations. 

E COURT: You are not claiming, though, that the 
failure to make personal service on the defendant in this 
jurisdiction deprives us of the power to order a change of 
venue? | 

“MR. COERPER: No, we have researched that, Your Eonorx, 
and we feel from our research wat AS if you don't have per- 
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sonal jurisdiction, if you have subject matter jurisdiction, 


vou may change venue. 


But we have even questioned whether the Court has 


subject matter jurisdiction. : 


We don't know if it's appropriate that the Court 


should look into the matter of subject jurisdiction. We feel 
that you don’t have personal jurisdiction.) We don't know 
i 
whether you should look into the matter of) suoject jurisdiction} 
Tg you a k int he matter of subject jurisdictioh, 


lat isn’t satisfled,- because it would 
have to be at. least the subject matter of $10,000, and the 
two attachments total only $5,000. 

THE COURT: And the case that you referred to of 
Judge Hart that Judge Tamm affirmed was the Sheaffer case, 


408 F. 242042: é 5 
| MR. COERPER: Yes, Your Honor. Sheaffer v. Warehouse 

Employees Union, Local #730. 

I have a zexroxed copy of the case here if Your Honor 
wants to take a look at it. 

THE COURT: We 

MR. COERPER: Well, Your Honor, -- 

‘THE COURT: As you can gather from my comments, 


going to deny the motion for a change of venue. 


“And I will request counsel for the defendant to 


present an order with the appropriate recitals. 
, 


WR. COERPER: Thank you, Your Honor. 


MR. CURTIS: Your Honor, -- 
THE COURT: Yes, Mr. Curtis? 
MR. CURTIS: May I speak a moment to that? 
THE COURT: Yes. 
‘MR. CURTIS: TI have in my hand a response to requests 
for admissions. 
fact, an answer that they filed to a 


They filed an answer. Therefcre, 


{ 


Your Honor has jurisdiction. 

THE COURT: Even assuming that we have jurisdiction, 
whether it is suoject matter or on the basis of the defendant 
through his agent having been served, which of course they 


deny, I won't order a change of venue in this case. 


And I have asked counsel to prepare the appropriate 


THE COURT: Now, I think you indicated before that 
you have to get moving now. 
MR. CURTIS: Yes, Your Honor. I have to be at the 


white House. 


Your Honor, suopose we submit the other matter to 


you on the pleadings, and presumably -- 


THE COURT: No, I want to hear argument. 


We will set this for 12:00 o’clock. 
MR. CURTIS: Can you make it at 1:30, Your Honor, or 


right after lunch? 
TEE COURT: All right. We will set it at 1:45. 
MR. CURTIS: All right. 
MR. RPER: This is on the motion to dismiss? 
THE COGRE: This is the neean to dismiss, both the 
motion to dismiss in connection with Judge Jones‘ order and. 


the motion to dismiss in connection with Rule 41(>). 


MR. COERPER: Thank you, Your Honor. 


re 


HMR. CURTIS: Your Honor, I must say -- may I speak 
frankly to the Court? 


THE COURT: Well, I don't know what you're going to 


CURTIS: May I have permission to speak frankly 
to the Court? 

The Court indicated before it ruled that it was going 
to hear both motions, and that it tee cosine to dispose of the 
matter today. 

That was before it heard the first motion. 

| PHE COURT: If I had ordered the change of venue, 
there would be no point i ieaasee the motion to dismiss. 

MR. CURTIS: Yes, Your Honor, but if I may speak 
frankly, I had the impression at the time that Your Honor had 


made up your mind at that time, before I argued. 


Could I speak frankly to the Court? And that's why - 


THE COURT: Well, you can't read this file, Mr. Curti 
without coming up with certain tentative conclusions. 

And a great Geal of time has been spent on this file. 

|I am perfectly frank to admit that we did reach oe 
tentative conclusions, but obviously they couldn't be final. 
You ae entitled to argue. And that's why we set the two key 


. 


your motion for a change of venue, 


¢ 


there wouldn't be any point in discussing 
the matter would have been out of the way. But I denied your 
motion for change of venue, and -- 
MR. CURTIS: Well, Your on excuse me. 
I intend. to hear the Gefencant's 


motion 


MR. CURTIS: Well, Your Honor, I would like to 


exercise my prerogative as a Harvard none speaking to a Harvar 
man, —— | 

You can leave Besvacd out of this. 
doesn't have to ao with this case. 

MR. CURTIS: I do believe Your tionor is going to fin 
in his favor, because I had that impression when Your Honor 
spoke previously. 

And@ that is why I would be willing to submit it, 
but I am at Your Honor's disposal. 

THE COURT: No, we will hear argunent at 1:45. 


(Whereupon, at 10:45 a.m., the! Court recessed.) 
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COURT: Yes, Mr. Curtis? 


Did Your Eonor have a copy of 


COURT: I don't think so. What is the 
Mr. Curtis? 
HR. CURTIS: Well, Your Honor, this is the transcrip 
of the proceedings in front of Judge Waddy, March 18, 1970. 
his was the hearing before you had 
me that inasmuch as there is a pending 
case in New York which I understand to be on ail fours, 
and where there is no question about service, that this 
case ought to be transferred; and if the New York Court 
sees fit to dismiss in the light of their Statute of 
Limitations, then many of these things would be disposed 
of. 
Now, that is what Judge Waddy said in his hearing. 
Then, Your Honor, he also said on page 5: 
Well, I don't think it would be proper for, this Court 
to dismiss with orejudice where other Judges of this Court 
have Erom time to time reinstated this case. I certainly 


vying that the other Judges were 


Your Honor, since Your 


that this would be in the record. 


Since Your Honor did not have i will -- 


THE COURT: Well, Hr. Curtis, ¢ Waddy heard this 


me up and told me about this rather ancient case with numerous 
| 
motions pending. 


And I said, “Well, that's fine, Judge, why don't you 


yourself? You keep it.” 


case. And when he found that it was assigned to us, he a 
| 


He said no, this is your case. Ee said, "I've started 


to work on it, but I'll send it over to your.” 
SPisakd. Maer right. When it gets here, this is where 


it will stop." I said, "That is why we have an individual 


calendar.” : 


Now, Judge Waddy, whatever his opinions were, didn't 
4 i 


make a decision on sending this uo. I'm glad to know what his 


views are with respect to the matter of a chance of venue, but 


he did not make the ruling, and I think that is our responsi- 
| 


CURTIS 
etain jurisdiction.of 


3% 


own ror 


1t. 
May I pass this up to Your Honor? 


Well, he didn't retain jurisdiction of 


fourteen or fifteen Judges; and among the three hundred that I 
got, tir. Curtis, this is one of them. ‘This feet Ae be the 
oldest case in the court house. 

MR. CURTIS: Your Honor, that’s not my fault. It's 
their fault. They knew this case was here. All they had to 
do was to come in and answer. 

THE COURT: They don't have to answer until they are 
personally served. 

MR. CURTIS: Well, then they ran. They ran for 


fourteen years, Your Honor. 


THE COURT: They have got a right to run, if they 


want to. 

MR. CURTIS: It shouldn't be to my prejudice. If 
they run, it shouldn't be to the prejudice of the person who 
has the case. And on the ch of the os everything that I 
say in that complaint has got to be taken as true until it's 
proved otherwise. 

That's true on the motion to dismiss and on any 


re dispositive of this’ case. 
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Your Eonor, also there w one other thing: 
Section 205 of the Civil Practices Act of New York 
points out that if a case is terminated by a voluntary dis- 


continuance -- in other words, if I took a voluntary dismissal 


or if the case is dismissed for negligence to prosecute the 


action,- then my case is dead in New York, and you have killed 


this case. 

Now, Your Honor, since Your Honor Gidn't have the 
benefit of that record and the views of Judge Waddy, I rather 
think that Your Honor might not, if Your Honor had seen tnat, 
Your Honor might not have said that anybody who saw this case 
would think it = a travesty on this Court to file this -- 

THE COURT: I still think it's a travesty on this 
Court. I think all you've got to do is to read the docket 
entries, read the file Seat eS 

About eight Judges had a piece of this, and some of 
them had more than one piece. Some of them had several bites. 
This case has kicked around for fifteen years, Mr. Curtis. 

uR. CURTIS: How does it affect! the justice of the 

THE COURT: Well, in the first place, it has taken 
up the time of all kinds of courtroom re naay of Marshals. 
There were twenty-five attempts to serve process. 

MR. CURTIS: That's right. That's what’ the courts 


are for, Your Honor. 


members of this Court when you could have in 1955 gone to 
New York and gotten service perfectly well. 

MR. CURTIS: Well, that doesn't make any difference. 
As the plaintiff, I had that choice. 

THE COURT: You had that OES, but you elected to 
come down here and get personal service. 

MR. CURTIS: I have a constitutional right to do tha 

Now, Mr. 

THE COURT: You don't have a cons titutional right to 
continue this case in this Court forever. 

MR. CURTIS: Your Honor, Mr. McAdams says that he 
personally served. 


|THE COURT: I don't believe Nr. McAdams' affidavit 


would have any effect, particularly in view of the Harshal's 


return, and particularly in view of the return that Mr. Coerrer 
mace on behalf of Mr. Balian. 

‘IR. CURTIS: Well, Mr. Balian said to me personally 
that he wasn't even working there but six months: Now, how 
does he know about Mr. McAdams back in 1955? 

THE COURT: And furthermore, if tr. sicAdams was per- 
sonally served in 1955, as you say that he ant why did you 
wait until 1970, fifteen years later, to try to demonstrate it? 

MR. CURTIS: Your Honor, I pointed that out, because 
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#he was unwilling to talk. And if he was unwilling to talk to 


him unde th expecting that I could get anything out 


It was only after the economic relationship was 


severed and the thousand dollars a week was gone forever that 


I had any chance at all of getting any justice in this matter. 


Your Honor, as a citizen of the United Stetes, and 


even if I weren't a citizen of the United States, I am entitled 


to my cup of justice. I am entitled to ani impartial tribunal. 


I am entitled to a hearng. 


that simply by a change of Judges, 


this. 
I respectfully move, as is my right under 28 U.S.C., 
- | 


I vespectfully move that Your Honor disqualify himself fron 


, s 
this case; that Your Honor recall your previous ruling, because 


4} 


the record was not complete, as Your Eonor) has just admitted. 


ete when you reviewed it. And send 


this case to another Judge. 
THE COURT: Is there thing nore you have to say, 
Mx. Curtis? 

HR. CURTIS: Well, 


Honor, 


ee ee a soe 


pps 


when I came into the court house this morning, 
here at the bench, among the employees, that the 
very much concerned about a case being in court that 

as old as 1955. 

THE COURTr That's right. 

MR. CURTIS: Your Honor, I would like to retain 
possession of the copy of the transcript that I gave you, and 
ask that the copy that Mrs. Blair was paid for and should have 
filed be placed in the jacket of this case, because presumably 
this case will ners ECeere something for the U. S. Court of 
Appeals. 

But I specifically make this motion under 28 U.S.C., 
Your Honor. And I do think, in the interest of justice, since 
the facts were not fully available to Your Honor, and in view 
of Your Honor's attitude, that Your Eonor simply remove himsel 
from the case poe eaeeie your previous order and let it be 


‘ 


heard by another Judge. 


THE COURT: I said when we started to hear this case, 


Mr. Curtis, that the buck was going to stop here. And I told 
you earlier that we were going to decide this matter one way ox 
the other. 

E take it that you have concluded. 

Mr, Coerper, we will hear from oe 


Your Honor, this is his motion, and 


those were 


COERPER: hank you, Your Hion 107. 
I would like to take just one moment to respond to 
Mr. Curtis's preliminary remarks regard aig 


Judge Waddy. 


The Judge, of course, did he said, but th 
Court realizes that the case was before him suddenly, he had 
not had the opportunity to review the file at all, and it was 


for that very reason that he gave us the opportunity to argue 


these motions and, in fact, to prepare them. 
And that's what we are here to do today, to argue 


the motions, based on a record which was not available to 
; | 

Judge Waddy at the time that Mr. Curtis very peremptorily 
i 

asked him to rule on the matter. 


I would now like to address myself to the two motion 


ae ' 
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to dismiss, one £0 dismiss based on Judge Jones' earlier order 


and the subsequent motion to dismiss with prejudice based on 


Rule 41(b) and the inherent power of this Court. 


AS regards the motion to dismiss based on Judge Jone 
i 
order, this motion was filed very shortly after Hr. Curtis 
| 
began his action in New York. We felt See we had to act 


promptly. We were worried that the case in New York, plus the 


request to change venue, 


| 
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the case. 


jurisdiction. 
We discussed the case with the Motions Commissioner. 


And we were informed at that time that there was this outstand 


Naturally we wanted to preserve the question of a 


ing order of Judge Jones. 

and we reviewed that order, and we felt that it 
would be appropriate at that time to file a motion to dismiss 
based on that order, because that order required that 
Mr. Curtis get juxisdiction by December 31, 1969, by proper 
service on the defendant. 

It is quite obvious from the record that Judge Jone 
anticipated and thought that the service would be personal 
service on the defendant. 

It was an in personam action throughout, up to this 
time, sixteen years. f 

After Judge Jones' order was issued, iir. curtis pro- 
ceeded to New York, had service made on the company there, had 
attachments on two of the defendant's creditors here in 
Washington -- incidentally, these were the branch offices of 
the creditors, they weren't the main offices of the exeditors. 
zan@ based on that, that changed the nature of the action from 

xsonam to in rem. 


This, of course, was ¢ wnat Judge Jones had in 


case should then probably have been automatically dismissed 
; 
based on that order. | 
‘However, we had the opportunity then to further 
review the file ourselves. 
might add, and it’s no one’s fault, that this file 
was unavailable to counsel. It was in about two or three 


different pieces in the court because it had been existing 


since 1955. w2 managed to get: the whole file 


together so we could review it. And I have a feeling that many 


of the prior Judges did not nave the full file before them at 


the various points when they issued the reinstatements in this 
case. 


On the review of the entire file! and further legal 


research, we felt it was much more appropriate to seek a dis- 


missal of this action with prejudice based on Rule 41 (6) of the 


». 


Federal Rules of Civil Procedure. 3 also: based -it on Rule 13 


of the local rules and on the inherent power of this Court. 


And we filed a motion to this effect, with a statemen 


of points and authorities, reviewing the facts of the case, 
pointing out that the case had already been reinstated four 


times in ex parte proceedings, with only part of the record 


e the Court in 


missal, under Local Rule 13, which states: 
A case shall not be reinstated more than once." 
COURT: That was a recent anendment of the rule, 
wasn't it? 

MR. COERPER: That's right, Your Honor. 

THE COURT: It went into effect in October 1969? 

MR. COERPER: October 1969, right. 

THE COURT: There is some question whether that has 
ex post facto effect. 

HMR. COERPER: I agree, Your Honor. Although it 
certainly is a rule that the Court should take into considera- 
tion. . 

“Phen the second point was that under kule 41(p). 

Rule 41(b) provides: 


up 


For failure of the plaintiff to prosecute or to com 
ply with these rules or any Se of court, a defendant © 
may move for dismissal of an action." 

We cited the use of this rule by various courts. We 


cited Delta Theatres, Inc. v. Paramount Pictures, Inc., 398 


PF. 2d 323, 5th Circuit, 1968. I would like to quote from that 


case the language most relevant to this case: 


No action had been taken by plaintiff in this cause 


since December 23, 1959, and since transactions were in- 


would be an intolerable situation which would not permit 


a dismissal with prejudice under circumstances such as 
those present in this case. Approx mately fourteen years 
after suit was filed, with no action taken for about 
seven years, plaintiff cannot be heard to complain that 


nis case has now been dismissed with prejudice. it is 


surprising that such action was not taken by the district 
=f 
court sua sponte long before defendants filed their 


= hee : ats | 
motion. No plaintiff should be permitted to sleep on 
his rights and harass a defendant with such unreasonable 
delay. 


Clearly in this case the defendant has been preju- 
. Y bp 


diced by plaintiff's lack of .diligence. Defendant cannot be 
expected to round up witnesses after some sixteen years have 
passed or documents of the same vintage. Hox snould defendant 
be continuously subjected to plaintiff's harassment and the 
resulting time, energy and expense involved in defending hin- 
self .from same. 
: 
We also then cited the most recent case in our own 


Court of Appeals, Sheaffer v. Warenouse Employees Union, 
No. 730, for the proposition that this Court may dismiss a 
| 


case with prejudice based on Rule 41(b) ox based on its own 
inherent power. - 
1 2 v m — re | ‘ he 
It's quite obvious, Your Toner, that 


defendant to a 
time and enersy to try to round up wit- 
together materials based on a case that is now 
hteen years old. 
d on- the authorities of this circuit, we 
would request that the Court dismiss this case based on lack 
of diligence, dismiss this case with prejudice. 
Thank you, Your Honor. 
THE COURT: Mr. Curtis. 
MR. CURTIS: Your Honor, ia arguing, of course, I 
this on condition that I preserve the rights that I have by 
previous statements which I made. 
COURT: To what do you have reference, Mr. Curtisi? 


have reference to the fact, Your Honox, 


that I do not think that Your Honor should have heard this 


case if Your Eonor had an attitude which, as I respectfully say 
with 


all: due respect to Your tionor, -- and I have great respect 
for Your! Honor -- to say that you were only going to hear two 
motions, when there were eight motions pending, several of 
them filed prior to his motion, such as, for example, a motion 
by default filegprior to his, a motion to transfer, filed prio 
to Hes. 
Now, the first one would be a motion for change 


that if ur Hono d you were only going to : 


| 


| 


saying at that point that you were going to deny the first 
motion and grant the second motion, in this way never come to 
the other six, including those filed prior te his. 

Now, ectfully say, Your Honor, that I'm sure 
that if Your Honor had thought about aS your Honor would nave 
removed himself from this case, because —— man is entitled 
to a fair hearing, and I don't feel that it is right -- ZI don’t 
think I have i it in this matter, particularly in view of the 
fact that you did not have the official transcript in front of 


you. 


HE COURT: You mean of this matter before Judge Wadaly? 


HR. CURTIS: Yes. 
Is that what you mean? 


“MR. Yes. Yes, I think if Your Honor nad 


known that Judge Waddy had said that he thought the case shoulda 


go to New York, and that he didn't want to prejudice my rights 
there by anything here, and he planned to send it to New York, 


I believe- Your Honor would have found otherwise, because it 


meant that another Judge had thought about this and had come to 


a conclusion. 
Said 
I paid $19.50 to the Reporter so that Judge Waddy 


would have it available to him, and so that any other Judge 


would have it available to him. 


Tit COURT: Would you like me toitake time out and 


eut and read it now, read it to Your Honor. I think 
Eonor has put yourself in a rather difficult position. 
COURT: No, I am not in a difficult position. 

You are the fellow who is in a tention position. And don’t 

you forget it, either. 

MR. CURTIS: I'll agree to that, Your Honor. It's 


d I have worked on it, a whole life has gone into 


} 
i 
mean, I would like you to take 


this, a whole life has gone into this. And everybody who knows 
about this is very angry Bpoae it. 

And the question is: Will the courts grant any 
relief to an author who was seized upon by a major advertising 

THE COURT: Just hold up here just a second. 

(Whereupon, the Court perused the transcript.) 

THE COURT: I have read this, Mr. Curtis. 

MR. CURTIS: Your Honor, I see that there are people 
in the courtroom. 

And I want to say that I have great respect for 
Your Honor, through Colonel Hudson and others before I ever 
met you, I had the highest regard for oot. 

THE COURT: Well, you can leave that out. Let's get 
down to the - 


But I do think -- 


Now, the defendant has made a motion to dismiss, not 


only pursuant to Judge Jones’ order of October 20, 1969, but 


also under Rule 41(b). 


Now, the reason why you're on your feet, Mr. Curtis, 


is to meena to’ that motion. 
MR. CURTIS: Yes, Your Honor. 
Well, Your Honor just read t 
THE COURT: Yes. 
MR. CURTIS: hoping that, based on 
that, Your Honor would reverse your Sees ° morning for 


the reasons that Judge Waddy pointed out, tt certainly 


= 1-3 


Gon't want to prejudice a fellow's case in anotner court when, 


simply by sending it up there, the Judge pp there who is 


to hear the other case can hear this case. 


- 


Now, Your Honor, I have fought for fourtee 


and I think the record shows that I stay in there, Ir 


hang on. I have fought for fourteen years to get this 


to a point where I could get it there. I only brought 


there because some of the Judges of this Court told me to 


jt in New York, including Judge Jones when he added time. 


He said, "Go ahead. I'll give you so much more time, and 


you can't do it, rll dismiss it 


| 
| 
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that record will see that I 
dia what I could to prosecute this case. But you can't find a 
fellow who provides a president for the advertising council, 
and the president won't even show up on the platform because 
I'm there with the Marshal. I'm doing everything I can under 
those circumstances, Your Honor. 

So I would think, Your Honor, and I would like to 
argue this to Your Honor, that you should reconsider, first of 
all, the motion from this morning and send it up to New York, 
as Judge addy said very clearly he would have done, and 
settle this whole matter. Let New York worry about it. 

New York has the advertising industry. They under 
stand the advertising industry. ‘They have Judges who know the 
habits of the advertising people. ‘This is an old question 
with them. So in order to competently handle it, they can do 
it like that and not burden this Court with it. 

Your Honor, I will go this far: If Judge Holtzoff 
had not been here, we would not have filed it here. He was a 
great legal genius in the field of literary property and that 
kind of thing; and when he died, that's when we filed the case 
up in New York. 

I must say, Your Honor, that there came a time when 
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Judge Holtzof£f knew about this case, spoke wita m dic 


seem -- I got the -~ 


reinstated it himself. And I gathered he wanted to hear it. 


And I wanted to keep it here so that he could hear it; but 


when ne died, we aia take it up to New York 

I would like to really respectfully move that Your 
Honor reconsider his ruling of this momnine in the light of th 
“SRR EEEDE that you have and based on the fact that you have 
had the benefit of another opinion by another Judge of this 
Coe, that Your Honor send it uo to New York, and let the 


court there worry about it instead of bothering our Court of 


Rppeals about it. = 

Or, in the event that Your Honor lets it stay here, 
putting the parties to the expense of having two cases proceed 
ing like two horses along a track, aifferent tracks, both 
racing each other to a finish. 

May I respectfully ask Your Fomor to rule on that 
motion. 

THE COURT: Well, I am not going to reconsider my 


previous ruling, in which I denied your motion for a change of 


venue, Mr. Curtis. 
MR. CURTIS: Referring now to Mr. Coerper's motion 


Robles i A Re gee : x 
to dismiss, he has two motions to dismiss, one is without 
prejudice dnd the other is with prejudice. 


The one without prejudice is based on the fact that 


they've gotten no service. 


Wa } fe ained 


S = r Eas ained in rem 


ares ont 


We could; on a motion to dismiss, -- everything that is 


pleaded in the complaint m be take 0, all the allega- 


tions that I made have got to be taken as so, and also in 


view of the statements of Sears, Roebuck and Company tnat 


they nave substantially more money than what I attached, and 
so forth, it's clear -- well, let me say that it's not clear, 
that I could not get $10,000 on an attachment instead of 
$5,000. 

The reason we Beenched $5,000 instead of $10,000 
was that we wanted them to come in and answer, 

tIe could come back, vay another $100 to the bondsmar 
and attach $5,000. 

So as far as the jurisdictional amount, I don't 
think that there should be any question in the Court's mind 
that we have the jurisdictional amount by our allegations. 

It would have to be absolutely clear that we could never reaci 


$10,000 before Your Honor could dismiss on grounds of juris- 


the jurisdiction of the Court on the subject matter. “ghe 
jurisdiction of the Court over the subject matter is nermaliy 
dete rained by the allegations of the complaint. 

Whether you can attach before judgment, the accounts 


those amounts aggregate 


$19,000 or more is a matter, in my judgment, that is of no 


consequence. What we are talking about, and I've tried 


it clear and I think you realize the problem, is the gut ques- 
tion of whether or not you ever got personal service on the 


Gefendant. And that is the issue. : — 


Mr. CURTIS: Yes. Well, now, Your Honor, whether we 
ever got personal service on the defendant, Your Honor, first 


of all, the threshold, at the threshold, Your Honor, if we did 


to a judgment of condemnation as to the $5,000. That is the 


first question. 


Now, secondly, we have the affidavit of 


Mchdams who said, "I was personally peedee 

Now, furthermore, we have corroboration by their 
affidavit which says ee iicAdams did work for us. 

In other words, there is” enough corroboration of what 
Mr. McAdams said to give his affidavit standing. 

Now there is then an issue of fact, Your Honor, as to 
whether tir. ticAdams' affidavit is credible. And this is an 
issue of fact. Since it is an issue of Pact, it cannot be 


determined as a matter of law, it must be determined by a jury. 


And Your Honor is not a jury. 


Sie ime y eS 
Z argue, 


this Court by filing a lot of answers. They 


filed -- I have front of me here, let me see, a response to 


reauest for adaissions; request for admissions, Your Honor, is 
a pleading under Rule 36. Response to request for adnissions 


constitutes a pleading; is an appearance. There was no reser- 


% 


vation of rights when they responded to the request for admis- 
sions. 


Consequently, in responding to the request for admis-— 


sions they made an appearance. And since they made an appear— 
ance, they are ¢ And are here, the problem of 
service is 

That have to make. 

And the first point, then, Your Honor, was tnat 
Mr. HcAdams' affidavit stands as a fact. 

Secondly, according to the rules of pleading, and 
must live by mentetes rules, they have entered an appearance 
their pleadings. 


There are other pleadings. Defendant's statement of 


points. and authorities in opposition to plaintiff's motion for 
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default judgment. I did file a motion for default judgment. 
They came in, Your Honor, and answered. They said don't give 


him the default judgment. 


Now, when they came in and answered, Your Honor, 


| 
| 


party. . They didn't appear 
party. And they said we would oppose the change of venue. 


So, Your Honor, having submitted themselves to the 


jurisdiction of the Court, they are not in the x now to 


purpose: 


ye . 


of the motion to dismiss. 

They filed also objections to plaint 
for admissions of fact. 

They filed motions for serene: 


In other words, Your Honor, I do not sce how anybody 


who's ever handled one case in the federal court, who has ever 


taken one course in federal civil proceduré, could nold or find 


that these people were not present before the Court. They are 
here. 
Now, with reference, then, Your Honor, to that -- 


does that answer that question, Your Honor? 
na f 


THE COURT: Well, it will/an ansyer, but go ahead. 


E take it that you have shifted your ground now, and 


you are not emphasizing the attemoted personal service through 


Mr. McAdams, but vou are now saving 


<- stan a z 
mre. mCAAaANS 


was not a part of the file, you claim that these plead 


the part of the defendant amounted, in effect, to a general 
appearance? 


HR. CURTIS: Yes, Your itionor. That is the argument, 


Now, Your Honor, with reference to -- they say they 
have been prejudiced. It's just the other way around..- 
pone that's been prejudiced, not they. The letters that I showec 
Your Honor, I placed in the file, show that as early as 1954 I 
was in touch with these people before we filed the suit. 

I had been working for Senator Fuloricht in the 
Sonne ee this thing started, It took me some time to find 
out who was doing it. I cane up with that letter I found. 

I talked to Foote s Belding, and they told me that 


they would get in touch with me. ‘They broke their contract. 


then I got in touch with them. Then they began giving ime 


When they started it, I went off to law school. I 
said I've got to understénd this. It's quite true I used to be 
a college professor, but I did not understand how the courts 

Amexican Government, and I taught my sti 
courts were honest, and there was justice in the law. 


student -- and I taught thousands -- that this 


because there 


When I saw it wasn't working out, I went to law 


school and got x é and I have been practicing law 


= i 


for 17 years. 


So, Your Honor, in 1954 they Sees about this. 
| 
about this when I filed the suit. The letters are 


not been prejudiced, Your Honor.’ I have been 
pre} ’ 


Giced. Some of the witnesses whom I might “have had are 
dead. That's the burden that I must carry on my back. 


Some of the people are no longer here. The memories 


are very faded. It’s going to be harder, ace for them, it's 


ing to be harder for me to come into a court and get thei 


say we only keep records for three 
years. There's no prejudice whatsoever to then, Your tionor. 


They have run from me for 14 —— and they are now 


in front of you, Your Honor. And now theix argument is: We 


have xun for 14 years, we have escaped for 14 vears, he has 
caugnt us, don't you think that a feliow Ww able to run 


14 years has done encugh? Don't you think that fellow who 
; 
chased them for 14 vears and hasn't caught them for 14 years 


something wrong? Don't you think that if I man 


for 14 years you should let i 


: 
| 


= 
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Ves 
You could 


for 14 years if you had 
plaintiff =) 


as 
Lic 


Your Honor, 


But the defendant doesn’t 


All right. 
That's what you don’t 


te you in your choice. 


MR. CURTIS: Yes, Your Honor, but the defendant -- 
You pick the ball park, but he doesn't 
in that ball park. 

right, Your Honor. But 


HE COURT 


TH 


rave to elect to play 
curtis: t's exactly 
to play in his ball 

in business here, 


HR. 
re can't force me 


Now, he held himself out as 
book shows that. ir. was 
was 


telephone 
affidavit tr 
Go ahead. 


given his 
I know your position on that. 


York. 


McAdams has 
New 


Dm 
Ls 


It's true I could have gone to 


IS: » 
I was living here. 


MR. CURT 


ng in that area. 
Plus the fact that Judge Holtzoff was 


THE COURT: 
he allegedly understood the theory of your case. 
4 


Ee understood the theory of the case. 
not my doing, this was Carl 
fine lawyer. He's a 


and | 


now this was 


n other words, 


hivley's. 


a: 


publican 


CGGRT: 


THE 


: Sie 
cne conol 


who filed complaint. There's nobody who can read this 
complaint who can say it wasn't written by a very able lawyer. 


And, Your Honor, if Your Honor decides that for some 


reason Your Honor doesn't want to send the case to New York, 


then Your Honor has really no alternative put to leave the case 


here and force me to vroceed with the casei here, unless I can 


until we get a determination of the case in Wew York. 


Iget a motion before Your Honor staying Se of this case 


Now, difficulty with that, woes Honor, is 


Section 205 of the Civil Practices Act. | 
liv lauyer in New York is a very able man, but 
be a great burden on me to do it that on I must have 
him for this work. And I must say that I'm a small lawy 
Your Honor. I've had a lot of trouble. oe been rear-ended 
by two cars, and I've had a fall down an elevator shaft, and I 
haven't been paid in two of those cases. That's what the Se 
So, Your Honor, I do think, quite apart from what you 
might do later, the question is what should you do now. 
X respectfully argue that there is absolutely no 


basis for dismissing this case without prejudice, and there is 


no basis for dismissing it with prejudice. 


raer. 


nat, there is 


the Court, and I have done everything the Judge 


and hundreds of dollars on it, 


$100 a trip personally up to New York so that the process would 


be personally served, and all the other things that I’ve done. 


more, Your Honor, than obey the order of 


eved the order. Judge Jones issued an order. 


That's all anyboGy can expect 


I respectfullv move that Your Honor 


+ 


ideny these motions, and that Your lionor -- well, I must say 
when I say that, then I'm face to face with the fact that there 


are five other motions pending Your Honor said you would only 


thear two. 


Judge Jones' order reads 


. 
Pa 


THE COURT: That's right 
in pertinent part as follows: 
at if service on the defendant is not 


sted by December 31, 1969, the cause shall be 


without prejudice -by the Clerk on that date 


or service was Judge Jones thinking about 


if he was ' of personal sex 


ce? 


i 


cn2ec nec 


o 
Wy 


the. case out-of this court. 


¥ 


this case. And, Your Honor, 

In the interim before Your | came back to the 
bench, I went up e Court of Appeals 
the case of a lady who was very dear to me who had an accident 
at the age of 72, died at the age of 30, and she still hadn’t 


had her day in trial. This was due >| de £ the defend- 


= 
: 


ant. The defendant hadn't answered, efault judg- 


ment. We took . When they reinstated it. 
i 
default was still on the books, the old ia€y died. Now, that 


| 

was certainly prejudicial to her case, the fact that the 
| 

defendant hadn't answe 


As Your Honor knows from practicing law, -- 


THE COURT: You got service on.the defendant in 
case, didn't you, personal service? 


MR. CURTIS: Yes, we got service. 


:E COURT: It was on the basis of the personal 


. > 


service that vou got the default judgment wi ne defendant 


Isn't that true?° 


IS: And then they vacated the default. Afte 


ed, they vacated the default. 


Now, i : Your Eonor, -- £ 


cannot| 
case 
hat showed -that to me very, very clearly. 
Now, what I'm going to Go, whether I'll do that or 
I’m not sure. 
But I did get service aeons I got service here. I 
got in son service over the property. 
THE COURT: That is not personal service, though. 


MR. CURTIS: Well, it's service under the law, Your 


Honor. And also when they came in and made a general appearanc 


‘i responding to those pleadings, they did give me jurisdiction 


they gave Your Honor jurisdiction. 
THE COURT: Have you about concluded, Mr. Curtis? 


iiR. CURTIS: : wean -- I have concluded, Your 


COURT: ? Xx you have anything further? 
- COERPER:: Well, I would just respond to some of 
the comments made by Mr. Curtis, Your Honor. 
On the question of personal service, of course we do 
not believe that Mr, McAdams was personally served. And if he 
were personally served, he was served after the time that he 


was employed by Foote, Cone & Belding, the defendant; and after 


the time that the defendant had any office in the District of 


As to our 


: 


wolaintifé, incluging 
if \ 
{ : : 

with the court requesting an enlargement of time to 


did not want that determined until the court made 


| 
| 
| 
| 


tion on jurisdiction. 
And the only reason we finally answered the various 
motions and the reauest for admissions was because we were 


ordered to do so by the court. We didn't do it voluntarily. 


THE COURT: By Judge Waddy? 
| 
Well, it was actually by the pretrial 


MR. COERPER: Yes, Your Honor. 


Your tionor, I would like to just make the final point 


Ee if this case is not dismissed with prejudice, there would 


be a constant ovening to cases of this nature in the future 
which would allow an indefinite tolling of the Statute of 


. 
oe 


| ~ 
In other words, you could constantly come in and seek 
to effect service, and then have a case reinstated, if it 


zould be reinstated, and this would go on and on and on, there 
would be no end to it. 


years, Your Honor, is long enough 


did not go to New York 
he could have acquire on the defendant 
time during this 16-year period. 
Your Honor. 
Since the filing of this case in August 


of 1955, the casé has been dismissed and reinstated at least 


three, and possibly four, times; and there have been at least 


Hore than 14 years after the case was originally 


c unsuccessful attempts at personal service. 
| 


filed, and after it had been passed upon by at least six 
of this Court, Judges Jones, on October 20, 1969, 
an order as the re ul é call stating: 
Ordered that on the defendant is not 
perfected by December 31, 1969, the cause shall be 
dismissed without prejudice by the Clerk on that date 
Subsequent to that date, in pee the plaintiff 
filed an affidavit of one, William licAdams, in which 
tates, in effect, that he was an employee of 
Cone & Belding, Inc. during 1954 and 1955, had offices 
Fourteenth Street during that period, and that while he 
employed he was served with a summons and complaint in 


the above case by means of personal service; that he telephoned 


long distance to Robert Carney, President of roote, Cone & 


rtify that I served ae sunmons and con- 


plaint on the therein named Foote, Cone elding 


correct copy therewith with Mrs. Willian McAdams, dy 
authorization of plaintif 
4545 


on the 8th of December, 1955. 


Nos Mr. McAdams comes some i4 
I a4 nd pla it was comp 
£ the summons, wh was made by George D. Smithy, 
in connection with an attempt to serve the sumn 
: he return reads: 


The original of the summons indicates that the summons 


ould be served on William D. McAdams; ana as I said just 
reviously, the return indicates that it was 
William McAdams by authoriz 
In addition, there is 
esident of the defendant, to the effect | 
was not an employee of the company at the time the 


eged service was attempted; that 


of Columbia at 


Guest cion 


I think by the overwhelnmi 


evidence, 


nto account that some 14 years have elapsed, that 


service was not made and has not yet been made on the 


laintiff. 


is 


Since personal service has not been made up to the 


{ 
not made on or before December 31, 1969, 
in Judge Jones’ order. 


were various motions, to chang 


T 
venue, plaintiff's motion for default jiudgaent, plaintiff's 
motion for further consideration of court order granting addi- 
tional time to respond, defendant's motion to dismiss pursuant 

| 


to Judge Jones ' order of October 20th, and the defendant's 
motion for dismissal pursuant to the Federal Rules of Civil 
Procedure, 41(b), for failure to vrosecute. 
ng to dismiss this action on two grounds: 
One, the failure to comply with Judge Jones" order of 


October 20, 1969; and 


Two, because of the provisions of Rule 4l(b), which 
jprovides, in part: 
"For failure of the plaintiff to prosecute or to 
comply with these rules or any order of court, a 
may move for dismissal of an action or 


any claim against him." 


tir. Moore, 


wer 


However, where there 
the plaintiff in the issuance of 


the summons, 


he marshal or person specially 


make service, ox in the service of 


process, the is subject to a motion to disnis 


under Rule 4] the aiscrer ion of the court 


for failure to prosecute." 


The vower.of the Court to dismiss under that rule 


he inherent power of the Court to dismi action under 


circumstances such as these has beer 


1 of 
pean the defendant's motion 


geet defense counsel 


iil stand recessed for ten 7a 
MUR. COERPER: Dismissed with 


Under Rule 41(b), 


wit 


(Whereupon, at 2:45 p.m., the hearing was 


ao 5 ty 0 Re AR Pa for at on eS 1 
I, Katherine K. Byrholdt, officiel court reporter for The 


Sictes District Court for the District of Columbia, do certify tha 


the foregoing is the official tramscrint of the proceedings had in 


said Courtin €C. A. 3924-S5 ew S-ta- ss. 
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QUESTIONS PRESENTED : 

I 
1, Whether a Plaintiff who has made 28 attempts to 
serve a Defendant, has attached before judgment, has 
filed a similar suit in another jurisdiction where the 
Defendant has his principal place of business, and has 
moved for judgment by default, should have his case 
dismissed under Rule 41(b) with prejudice for failure 
| 


to prosecute. 


2. Whether coordinate ,judges may overrule each other, 


or whether the principle of the certainty of the law 
requires that the Law of the Case be observed. | 

3. Whether a Plaintiff who has selected a forum should 
prevail in a Motion for a Change of Venue to the place 
of Defendant's regular business address in the face of 
an opposition by a Defendant who argues that he is not 
present in this jurisdiction but is present’ there. 

4. Whether-a Motion for Judgment by Default has a prior 


right to be heard over a Motion under 41(b) which has 


been later filed, and of what the hearing should consist. 
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EXHIBITS 
pefendant +s Memorandum of points and authorities 
in support of pefendant+*s motion for summary judgment 
in 69 civ.5645, ynited states pistrict court, 
southern pistrict of new york 72. 
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- IN THE 
UNIZTED STATES COURT OF APPEALS 
for the District of Columbia Circuit 


No. 24,572 
ARTHUR S. CURTIS, t/a 


A. S. Curtis Features Syndicate 


Appellant, 


“FOOTE, CONE & BELDING 


Appellee . 


Appeal from the United States District Court 
for the District of Columbia- 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


| 
Jurisdiction is invoked under 28 U.S.C. 1291. 


This Case has not been before this Court before. 


REFERENCES TO RULINGS, RULE 8 (e) 


The Rulings and Orders of the Court below, which 


are the subject of this Appeal, are as follows: 

1. Chief Judge Curran's “Order Denying Plaintiff's 
Motion to Remove Judge Pratt from this Case, to Send the Case 
to Judge Waddy and to Send the Case to New York,", next page. 

2. The Orders of Judge Pratt dismissing the Case with 
prejudice for failure to prosecute, and denying the Motion for 
a change of Venue, and another for Reconsideration, also follow. 

Because the above Orders are presented at this point they 


will not be repeated in the Appendix. 


(NOTE: The motion for ReconSideration filed by the 
plaintiff was denied not in the form of a formal order, but 
by writing, perpendicular to the bottom of the page in the 
left hand margin, "penied," followed by the date and the 


Signature of judge pratt, therefore it is not reproduced here.) 


IN THE UNITED STATES DISTRICT counr 
FOR THE DISTRICT OF COLUMBIA 
ARTHUR S. CURTIS, 
Plaintifft ; 
Vv. CIVIL ACTION NO. 3529-55 
CON, AND BELDING, INC. 
Defendent. 
ORDER DENYING PLAINTIFF'S — TO 
REMOVE JUDGE PRATT FROM THIS CASE, 
TO SEND TRE CASE TO JUDGE WADDY AND 
TO SEND THE CASE TO. Nsw YORK 
Upon consideration of Plaintiff's Motion to Remove Judge 
Pratt frou this case because of bias, to have the case sent back 
to Judge Waddy, and to have the case sent to New York on a Change 
of Venue, and the Accompanying Memorandum of Points and Authori- 
ties in support thereof, including Plaintiff's Affidavits of Bias 
and of Good Faith, and the said Motion having duly come on to be 
heard on the Ist day of June, 19790, and the court having heard 
the argument of Plaintiff and being fully advised, and it 
appearing to the Court that Plaintiff's Motion should be denied 
in the interest of justice, it is this | Gay of June, 1970 
ORDERED that Plaintiff's Motion to —— Judge Pratt _ 


’ €rom this case, to send this case to Judge Waddy, and to send 


the case to New York be and the same hereby is denied. 


ORDER DENYING PLAINTIFF'S MOTION FOR A CHANGE OF VENUE 


Upon consideration of Plaintiff's Motion for a 
Change of Venue to the United States District Court for the 
Southern District of New York (New York City). and the 
Accompanying Points and Authorities in support thereof and 
of Defendant's Memorandum of Points and Authorities in 
Opposition to Plaintiff's Motion for a Change of veneer 
and the said Motion having duly come on to be heard on the 
14th day of May, 1970, and the Court having heard the 
arguments of counsel and being fully advised, and it 
appearing to the Court that Plaintiff's Motion should be denied 
in the interest of justice, it is this day of May, 1970 

ORDERED that in the interest of justice the 
Plaintiff£"s Motion for a Change of Venue be. ané the same 


hereby is denied. 


ORDER GRANTING DEFENDANT'S MOTION TO DISMISS 
WITH PREJUDICE PURSUANT TO FEDERAL RULE 41 (b) 


Upon consideration of Defendant's Motion to Dismiss 
‘pursuant to the Court Order filed in this action on October 20, 
1969, and the Memoranda of Points and authorities in support 
thereof; of Plaintiff‘s Opposition to said Motion and the 
Accompanying Points and Authorities in Support thereof; of the 


| 
Defendant's Motion to Dismiss with Prejudice Pursuant to Pederal 


Rule 41(b) and/or the Inherent Power of this Court; the Accompa- 


nying Memorandum of Points and Authorities in Support thereof; 
and Plaintiff's objections to Defendant's said Motion and the 
Accompanying Memorandum of Points and authorities in support 
thereof; and the said Motions having duly come on to be heard 
on the 14th day of May, 1970, and the Court having heard the 
arguments of counsel and being fully advised, and it appearing 
to the Court that Plaintiff had failed to comply with the said 
Court Order, and had failed to prosecute the action with due 
diligence, it is this — day of May, 1970 

x : ORDERED that this action be and it is hereby 
dismissed with prejudice pursuant to Federal Rule 41(b) with 


costs to Defendant. 


STATEMENT OF THE CASE 


1. Appellee ‘is a national advertising naoEes which has 
Since at least 1946 had offices in New York City (See letter 
fir Appellant from Appellee, Exhibit 1A, dated October 24, 1946, 
Appendix page ati. 

2. At the time of the filing of this law suit in 1955, 
the Appellee also had offices at 711 14th Street, N.W., Washington, 


D. C. (See affidavit of William McAdams, its agent at that time, 


appendix page 39 ). 


3. Appellant in 1955 resided in this area and had an 
office in Washington, D. C. and thereupon elected to file his 
Suit in this jurisdiction alleging breach of contract, tortious 
miSappropriation of an advertising scheme and idea after 
promises to pay for same if. used, unfair competition, etc. 

(see complaint, appendix page 43». 

4. Appellant, now a member of the Bar of this Court since 
1958, was in earlier years a faculty member at the U.S. Naval 
Academy, Annapolis, Md. and thereafter a creative writer and 
publisher (see International World's Who's Who, 1946, Whots 
“Who in America, 1953-1957): 

‘5. Plaintiff below succeeded in obtaining personal service 
upon one William McAdams, at 4545 Connecticut Avenue, N.W., by 
training an attorney, and the local representative of the 
Defendant, but was unable to obtain the cooperation of Mr. 
McAdams in bringing him before the Court for a hearing upon a 
Motion for Judgment by pefault on the Issue of Liability, inas-_ 
“much aS Mr. McAdams was then receiving approximately $1,000 per 


week from Defendent below (see Affidavits of William McAdams and 
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Page 2 


Arthur S. Curtis, ores pages 37,38 ). 

6. For the next 14 years, Plaintiff made nore then 26 
attempts to serve the Defendant or its agents here in the Dis- 
trict of Columbia, all without success, on at least two occas= 
Sions the Case was dismissed without prejudice on the basis of 
the six months rule (local rule 13) but upon proper motion it 
was reinstated aS a cause of action in each case. (see Docket 


Sheets, Record Dg Oppendt > Boge 2 fe 


_%. Following a hearing in open court, on October 20, 1969, 


Judge Jones issued the following Order: (see appendix 41) 


| 
"Upon conSiderationof the order to Show Cause issued 
on October 9, 1969, and counSel for the plaintiff being 
present, it is by the Court this 20th day of October, 
1969, ! 


ORDERED that if service on the defendant is not 
perfected by December 31, 1969, the cause shall be 
dismissed without prejudice by the Clerk on that date." 


(signed) 


, Judge 
8. Plaintiff managed to obtain a list of| Defendant*s 
cuStomers which had branches in the District of Columbia and 
issued attachments bef ore judgment against Sears Roebuck & Co. 


and Merrill, Lynch, Pierce, Fenner and Smith in sums of 


$2,500. each after first obtaining permission to do so fron 


Judge Matthews, see appendix page Mt, > Se appointing a 


Special process Server, See appendix page » Tesponse of 
Sears, Roebuck and Co., Garnishee, to Plaintiff's interroga= 
tories in attachment before judgment. Merrill, Lynch never 
filed an answer to the attachment, but Sears Roebuck admitted 


that "1. At the time of service of Plaintiff's Interrogatories 
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in Attachment Before Judgment and Writ of Attachment Served there- 
with, Sears, Roebuck and Co. was indebted to Defendant, Foote, 
Cone and Belding, Inc., in an amount in excess of $2,500.00, the 


Sum of Plaintiff's alleged claim against Defendant."..."2...con-— 


ex 
Sisting of money due for services rendered,"... 


9. In December of 1969,. Plaintiff filed an original suit 
against Defendant in New York City and obtained personal ser- 
vice upon the Defendant there and the pefendant has since Ans- 
wered in that Case. Plaintiff also caused to be personally 
served in New York copies of the Attachments before Judgment 
which had been delivered in the District of Columbia, in order 
‘to guarantee that the Defendant had Notice. It was neceSSary, 
of course, in order to obtain permisSion to attach bef ore 
Judgment, for Plaintiff to post bond in the sum of $10,000. 
and to pay various fees, and secure the Signature of a Judge. 
(see Appendix pages $',32 $5) 

10. Mr.° William McAdams now came forward with an affidavit, 
which iS a paper in this caSe, (See appendix page 33) in which 
he admits that at the time he was personally served, he was in 
fact the representative of the Defendant, that he did in fact 
telephone the preSident of the Defendant's corporation and that 
at the suggestion of the latter did send a copy of t he Complaint 
to the latter. (See appendix page 33». 

11. In December of 1969, the Plaintiff filed a Motion for 
a change of venue based upon 28 USC 1404 (A), and shortly 
thereafter filed a Motion for Judgment by Default: based upon the 
affidavit of William McAdams, and filed other papers. (Appendix 36 ) 


12. The Defendant, through local counsel, filed papers in 
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Page 4 

the caSe objecting to the Motion for judgment by Default and 
objecting to the change of venue, r equesting hess continu- 
ances, and finally filing a Motion to dismiss both with and 
without prejudice. (see appendix page 32,23) : 


13. The case came on to be heard before judge Waddy on 


the 18th day of March, 1970, who made the following statements: 


"It appears to me that inasmuch as there is a pending 
caSe in New York which I understand to be on all fours, 
and where there is no queStion about Service, that this 
case ought to be transferred and, if the New York Court 
sees fit to dismiss in the light of their Statute of 
Limitations, then many of these things would be disposed 
of." (see appendix page og ) 


"well I don't think it woyld be proper for this Court 

to dismiss with prejudice where other judges of this 

Court have from time to time reinstated this case. I 
certainly would be Saying that the other judges were 

wrong in reinstating the caSe on those occaSions when they 
reinstated the caSe and I do not think it would be proper 
for me to do such." (see appendix page Lo) 


- *y will retain jurisdiction of this case and the Motions 
Clerk will set it down for the first available date after 
lst April -=-- although I will not be sitting in Motions 
Court, I willretain jurisdiction.” (see appendix page G6 ) 

14. Thereafter the case was set for hearing in front of 


Judge Waddy in April of 1970, but the Court waS not in sesSion 


on that day because of the death of a wife of one of the Judges 


of the Court. (see appendix page _) 
15. The -Piaintiff was then informed that the case would be 
heard by Judge Pratt instead of Judge Waddy-. pone appendix page 
16. The Plaintiff paid the Court Reporter $19.50 to pre- 
oe a copy of the proceedings of March 18, 1970, So that Judge 
Pratt would have the benefit of the observations of Judge Waddy, 
and the Plaintiff further checked with the Judgets Secretary 


Miss McTierney to inform her that the transcript had been pre- 


pared by Mrs. Blair with papers in the case and to Suggest that 
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She be certain that Judge Pratt had this available to hin, 
(see appendix page 56-61) (aioe, opperdt K-44 fer A.6.3- Bond} 

17. At the hearing on Thursday, May 14, 1970, the Plaintiff 
entered the Courtroom and heard the clerks discussing the fact 
that there was a "1955 caSe in Court today." Plaintiff asked 
one of the clerks, "Is that bad?" and received a reply of the 
nod of a head. (see appendix page ) 

18. Judge Pratt then took the bench and made state-~- 
ments Substantially to the effect that he was to hear a case 
which was one of the greatest travesties ever to be foisted on 
the Court, that approximately eight Judges had spent their 

‘tiem with it, that over twenty u. S. Marsha1{% had to serve 
Papers, that the "buck Stops. here," and that he would hear only 
two motions today, the motion for a change of venue, and the 


motion to dismiss, 


19. There were in fact pending before the Court 


numerous other Motions, including the Motion for Judgment by 
Default, which had been filed prior to the Motion to Dismiss. 
20. The Plaintiff was taken by surprise and did not know 
what to do, particularly Since the Judge ordered that the case 
proceed. Plaintiff thereupon asked the Court to hear only the 
Motion for a change of venue at that time because he was to be 
at the White House and should be there by 20:30. The Plaintiff 
also stated to the Judge that it was the Plaintiff*s concep- 
tion that if the case. were sent to New York on the Change of 
Venue Motion, the other Motions would not need to be heard. 
Thereupon the motion f or Change of Venue was argued and denied 


and Plaintiff requested until 1:30 to. argue ‘the Motion to Dismiss, 
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21. at 1230 the Plaintiff addressed the Court and requested 
information aS to whether the Court had seen the transcript of 
the record before Judge Waddy dated March 18, 1970, and the Judge 
replied that he had not. The Plaintiff then read to him the 
pages which are quoted above and meanwhile Miss Vaughan, the 


Courtroom Clerk, obtained the transcript and handed it to the 


judge. 


22. Plaintiff argued that the Defendant had known about 
this Case since its beginning, aS Shown not only by the affi- 
divit of William McAdams, but also as shown by various corres- 


‘| 
pondence between Plaintiff and Defendant, copies of which are 


x 
found in SS RST SS Plaintiff also pointed out to 


the Court that under the New York Civil Practices ACt, a Dis- 
misSal Without Prejudice would permit the plaintiff here to 
proceed with his action in New York, while a Dismissal with 
prejudice for failure to prosecute would bar a suit on the 
merits in New York. Thus, the Plaintiff eigeee that a dismis- 
sal with Prejudice would be in effect 2 holding on the merits : 
without giving to the Plaintiff his See nea rights to a 
trial on the nentcen | 


23. At .the conclusion of the argument the Court granted 


the Motion to piSmiss with Prejudice. 


24. Plaintiff*s Motion for Reconsideration was denied, and 


a subsequent motion before Chief judge Curran, requesting 


relief from Judge Pratt*s rulings was also denied. 


25. Notice of Appeal was timely filed and this Court has 


graciously extended the time in which this brief can be filed. 


—ll— 


NOTE 
( 26. this case was filed in this jurisdiction in the first 
instance because of the case of pelt v. yamilton national 
Bank, p.C.p.C.,108 BSupp 689, affd 93 ysapppc 168,210f2d 706. 
Jn that caSe, judge yoltzoff ruled that there was legal 
liability under circumstances where pelt, the plaintiff there, 


came to an advertising agency with an idea which was later 


used by the agency aS a program for the gpank. jt was hoped 


that service :would be effected during the lifetime of 


judge yoltzoff and that he might hear this Similar case.) 


STATEMENT OF POINTS 


1. The court erred in denying the motion for a change of yenue. 


2. The court erred in refusing to consider the motion for 
pefault judgment in full, before considering other matters. 
3° The court erred in overruling judges with aenseases 
jurisdiction and thus Geparcne from the law of the case. 

4. The court erred in dismissing with prejudice for lack of 
diligence under 41¢b) when the record showed that plaintiff 
had made 28 attempts to serve pefendant, had negotiated with 
pefendant before and after filing Suit, had finally obtained 
an affidavit that service in 1955 was good service and had 
moved for pefault judgment, had filed a new suit in N-y.-, 
nad successfully and fruitfully issued attachments Bef ore 
judgment, and had filed a motion to change venue under 28 
U.S.C. 1404 (a) So that the two suits could be consolidated 
and heard in new york. | 

5. The court erred in dismissing under 41(b) with prejudice 
when it appeared that such action might deny to| plaintiff a 


hearing on the merits of his case in new york. 


SUMMARY OF ARGUMENT 


1. The Choice of the forum was the prerogative of the plaintiff, 


and under the circumstances the plaintiff+*s request to transfer 


the case to N.y. Should have been granted, Since pefendant had 


admitted that it was a New york business and was not present in 
this jurisdiction, and since plaintiff no longer resided here. 
2. A Special hearing Should have been held on the motion for 
pefault judgment since the issue of liability was involved. 

3. NO motion to pismiss could be granted without the hearing 

on the pefault having been heard in full first. 

4. jt was error for judge pratt to overrule judges jones 

and waddy, concurrent judges who were senior to him. 

5. Jt was error to dismiss with prejudice under 41(b) for 
failure to prosecute under the circumstances of this case, where 
plaintiff had made 28 attempts to serve defendant and had done 
other things 2s well, and where such a dismissal might deprive 
Plaintiff of his trial on the merits in new york; for it is 
public policy to dispose of cases by a trial on the merits where 
possible rather on doubtful procedural points.. 

6. pefendant was properly before the court because of the 
Attachments before judgment and becauSe it has answered to 

to Requests for admissions. 

7. This court should Reverse, and order that this case be 
transferred to New york under 1404(a), so that it might be 
conSolidated with the companion case there, thus furthering 


- the efficient administration of justice in the federal systen. 


= Ete 


ARGUMENT 


CHOICE OF A FORUM WAS A PREROGAT IVE OF 
THE PLAINTIFF 


In Gulf Oi1 Corp. v. Gilbert, 330 U.S., 501, 508, the 


Sapreme Court Said that unless the balance is "strongly in favor 
of the defendant, the plaintiff*s choice of forum Shall rarely be 
disturbed.” Similarly transfer under 1404(a) should be granted to 
a plaintiff who has made a proper Showing unless the defendant 
makes a Stronger Showing that the casSe Should not be moved. 
Norwood v. Kirkpatrick, 349 U.S, 29, quoting from All States 
Freight, Inc. w. Modarelli, 196 F.2d 1010, 1011: (3rd Cir. 1952): 
"The forum non conveniens doctrine is: “quite different 
from Section 1404(a). That doctrine involves the dis- 
misSal of a caSe because the forum chosen by the plain- 
tiff is so completely inappropriate and inconvenient 
that it is better to stop the litigation in the place 
where brought and let it start all over again some- 
where else. 

In view of Judge Jones Order, Plaintiff was acting reason— 
ably in requesting a change to New York where Defendant was 
present, and where the two caSeS could be conSolidated and 
tried together, thus cutting by half the burden on the adminis— 


tration of justice within the Federal systen. 


ARGUMENT 


THE COURT ERRED IN DENYING THE 
MOTION FOR A CHANGE OF VENUE 


Apart from the principle of the LAW OF THE CASE, that 
concurrent judges must not overrule each other lest there be 
no certainty in the law and the law become a government of men 
rather than a rule of law, the grounds of the Motion for a 
Change of yenue were Sound, and should have been observed by 
an order granting the change of yenue. 

The motion, which appears in the Appendix, and in the Record 
at R 24, argued that the suit could have been initiated in either 
New york or WaShington, that Service in WaShington had been 


attempted many times without success, that Plaintiff no longer 


reSided in the pistrict, and that it was in the interest of 


justice and the convenience of the Parties and witnesses to 
to transfer the Suit to new york, particularly since the sane 
Suit waS now pending in yew york and that consolidation of the 
two Suits there' would save the cost of one of the Suits. 

Since pefendant was arguing that it was not present in D.C. 
but admitted that it was stranna in its legal capacity in New york, 
its argument against a change of venue Should have had no Standing 
what Soeveri-— in fact, pefendant should have been arguing ROR 2 
change of venue. Therefore, the Motion Should have been granted. 

Further, judge waddy*s statements, found in the Appendix, 
clearly indicated that it was his.intention to transfer the case, 
and had the case not been moved, it undoubtedly would have so 
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been transferred. ~The motion for a Change of yenue now follows. 


I 


; 


FOOTE, CONE AND BELIES\G XS ae MOTION FOR A CHANGE OF VENUE 
: Defendant Pe = 2 


DEC 39 1969 


TO THE SOUTHERN DISTRICT OF 
NEW YORK ( NEW YORK CITY ) 


¥ — 
The Plaintife Bek 


fs © 
ctful 


Tes eA 


Facit< athe. : : ° A ? 
ty “‘hoves’ Ks Court to transfer this case 


to. the Southern District of New York ( New York City), for these reasons: 


’ 


1, That 28 U.S.C. 1404 (a) reads as follows; 


-"For the convenience of parties and witnesses, 

in the interest of justice, a district court 

may transfer any civil action to any other 

district or division where it might have been brought." 

2. That in 1955 when this suit was filed in this Court, the principal 
office-of the defendant was in New York City, at 547 Park Avenue, and that 
its principal office is still in New YOrk City, xheré it now rents more 
than two full floors in the Pan Am building at 200 Patk Avenue. 

3. That in 1955 when this suit was filed in this Court, defendant 
rented an office at 711 14th St. N.W., D.C. and did business in the 
District of Columbia; and that Plaintife nade nunerous attenrts to serve 
defendant, all without Success; that defendant then closed its D.C. office 
rather than appoint a registered agent as required by the then-new statute. 

4. That since 1955, numerous attempts have been mace to serve defendant 


as is reflected-on the docket sheet. 4 


5. That service by attachment before judgment has finally been effected 
by Serving two of defendant's clients in this area, Sears, Roebuck Co., 
and Merrill, Lynch, Pierce, Fenner and Smith, throuch the use of 2 
process server, James Doud, Esquire, a wenver of the = of this. Court, 
who was appointed by special order of Chief Judge Curran. 
6. That as rart of the Attachment Before Indenent are SS oe 


> —— 
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« 


to publication azainst sefendant, Plaintiff personaliv travelled to New 


York and the Uni 


is shown by the papers in this case und copies GF tue 
which is attached hereto. 
7. That there ues filed on 23 December 1969 in the Southern District 


of New York ( hew York > niirely now suit by plaintiff 


. 


Civil Action 6f - 3645, 

reproduced herewith as an exhibit. 

8. That the parties are now litigating in two jurisdictions, here 

and in New York, over the same case. 

9. That Plaintiff has employed astute counsel in New York to represent 
him, one Stanley HM. Estrow, age 60, who has spent his legal life in 
the publications, advertising, and graphic arts fields; and, that 
defendant has legal counsel] in New York as well. 

10. That Plaintiff is no longer a resident of the District of Colunbia; 
and that he is required, as a matter of recntering the publishing 
business, to make frequent business trips to New York. 

11. That on best knowledge and belief, all or almost all of the 
witnesses in this case are in New York. 


12. That it is presently more convenient to both parties to have this 


case transferred to New YOrk, and more convenient also to the witnesses, 


particularly if the two cases were consolidated there, so that in one 
litigation there might be brought about the resolution of their 
differences without the excessive cost of overlppping and duplication 
in discovery, witnesses, and trials. : 

13. That it would be in the interest of justice to transfer this 
case to New YOrk, to avoid the expenses and loss of time described - 
in 12, above. \ 
14. That this Court has authority under 28 U.S.C. 1404 (a) and the 
cases decided thereunder, to grant the relief requested. 


a Respectfully submitted 


{ 
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ARGUMENT 


THE MOTION TO DISMISS WITH PREJUDICE 

COULD NOT BE GRANTED UNTIL THERE WAS 

A FACTUAL HEARING BEFORE A JURY ON 

WHETHER WILLIAM McADAMS SPOKE THE 

TRUIH IN HIS AFFIDAVIT, THUS MAKING 

A-JUDGMENT BY DEFAULT IN FAVOR OF THE 

PLAINTIFF A PROPER ORDER. | 

There was before the Court the Motion for a Judgment by 
Default which was based upon the affidavit of Mr.| McAdams that 
he had been properly Served at a time when he represented the 
| 

Defendant, and there was also an affidavit by the Plaintiff that 
he had not moved forward with the Default because he was unable 


to obtain the testimony earlier of Mr. McAdams. 


This Motion had a priority over all others because if it 


were decided in Plaintiff's favor, Defendant was no longer 
privileged to present evidence on or contest its Liability. By 
filing counter affidavits the Defendant presented the Court with 
a square. issue of fact which could only be resolved by a jury, 
Since issues of fact are for the jury only. 

Under these circumstances it was error to grant the motion 
to dismiss with prejudice, Since a full hearing might have dis- 
closed a willful attempt by Defendant to defeat the Case by 
claiming that it had not been Senuecs when in fact it had been 
served. 

Since: there was 2 possible state of facts under which the 


Plaintiff might recover, the Motion to Dismiss should have been 


denied. Conley v. Gibson 355U.S.41, 2 L.Bd.2d 80. “Before 


granting of motion to dismiss a complaint it muSt; appear to a 


certainty that plaintiff is not entitled torelief under any state 


of facts which could be proved to support his claim," Schenley 
Industries, Inc. v. N. J. Wine & Spirit Wholesalers ass'n, D.C. 


N.J. 1967, 272 F. Supp. 872. _  — SF 


IT WAS ERROR NOT TO HOLD A HEARING SPECIALLY 
ON THE MOTION FOR DEFAULT JUDGMENT 


The record clearly showed that the y-S. mMarShall had 
delivered the Summons and complaint to ~mMcadams» at 4545 
Conner Ave NW-, D.C.,APt. 806, the address of william 
McAdams aS Shown in the telephone book of that year. the 
Record, page 5, Shows that a motion for pefault judgment 
was made on march 7,1956 by carl ,. Shipley, attorney for 
the plamtiff, but that no hearing was held; as is explained 
in the Second Motion for pefault judgment, filed in 1970, 
by affidavit of the plaintiff, plaintiff was unablec ‘+ 
to secure the testimony of mr. mcadams until 1970. 

The marShalrs return seems to Say that he Served MRS- 
Mcadams; the affidavit of mr. mcadamsS says that he was 
Personally served; under the pules, service at the household 
of a person to an adult is good service, So that whether 
Served on yr. or mrs mcadams, the Service on him was good. 

The matter was important enough to call in the witnesses 


namely the affiants for queStioning in open court, Since a 


ruling that service was good would have ended the issue of 


liability. Alternatively, the matter of service and agency was 
an issue of fact for a jury. jn either case, the matter was 
subtictently important to receive a hearing in its own right. 
Not to do So was error. 

The ,marShal*s Return and the motion for pefaultnjyudgment 


follow this page, and to avoid duplication do not appear in 


the appendix. 
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Guites & Siates of America 


Distaict or CoLuxst TA 


Clerk’s No. 
U. S. Marshal No. —___-__. 
Received ¢ vy ta Near ee Sas abe Mca 
(Date and ‘tin «) 
I hereby certify and res sa I served the ee C24 cx 


on the therein-named purr a ee ae linen ef BE. a yw EE oe 
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(Individual, company, sai, company, eorporation, ete.) 
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- iz Ae: f ra¢ > 
a at - 2 BE wie Wee 2 oe L& oe a Sr Z Eel: in the said District 
(Address—Street number, apartment Humber) (City) 


at Soe a-m—p. m., on the —__~/ apa ______. day of Alito = 92> 


Marshal’s fees ee gael 


Mileage ——_-..........-------—_- ————— : py ee =a ae fos ree LE 
ee Deputy. 


Thereby certify and return that I served the annexed —— 


on the therein-named So aS PEE ea 
(individual, company, corporation, etc.) 


LLL LAL ALL LL OA ADDL AN | aa cee e scons temenmncce 
by handing to and leaving a true and correct copy thereof with 


Sp aN en ec eae 


personally at aa ae ae said District 
(Address—Street number, apartment number) (City) ; 


at &.m.—p. m., on the __— day of 


ARTSUR S. CURTI 

t/a A. S. CURTIS FEATURES SYNDIC 
2329 F Svrast, Ne. 3 
Washington, Dd. C. 


Plaintiff 


VS C. Ae NO. 5529955 


FOOTE, COM, AND ESLDIN 
Room 622, 711 14th St., N. W. 
Washington, D. C.- 


a eC a Se Cea CaP rd Se Sa? SP red See oP Se 


Defendant 


MOTION FOR DEFAULT JUDGHENT 


Gomes now plaintiff and moves this Court for entry of 


judgment in default of answer or other proper pleading by defen- 
dant within time specified in the summons. 


Lv S 
{ 
Lis f xX 


Carl L. Shipley 


CERTEFICATS OF SERVICE 


I hereby csrtify that I have this date mailed to 


Foote » Cone, and Belding, C/o wm. D, McAdams, 4545 Connecticut 
Ave., Ne W., a copy of the foregoing. 


ae 
pot 


, 


- Carl L. Shipley 
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ARGUMENT 
THE RULING OF JUDGE PRATT IS PRE JUDICIAL 
AND ERRONEOUS BECAUSE IT IS CONTRARY TO 
THE ESTABLISHED RULES OF THE “LAW OF THE 


CASE," AND IS CONTRARY TO THE CASE OF 
U.S. v. KAYE, NO. 22,543, (June 30, 1970) 


. The Fathers of this Republic sought to set up a government 
of laws and not of men. The idea behind this principle was to 
eliminate human bias and prejudice and create a rule of law 
rather than a rule of men. BaSically, this is another way of 
Stating the theory behind what is known as "THE LAW OF THE CASE." 
It is a fairly well-established rule of law that a-ruling 
made by one Judge of the Same Court in a even eae is the "LAW 
OF THE CASE”, and the correctness of that ruling will not be 
reviewed. Crittenden v. Atkinson, 1940, D. C. D. C. 1934, 
1 S.C.D.C. (N.S.) 178; accord, Williams v. New Se York 
Transit Co., D.C.N.Y. 1940, 1 F.R.D. 138; Basevi v. Edward O*Toole 
Co., D.C.N.Y. 1939, 26 F.Supp. 41; American Fomon Co. v. United — 
“Dyewood Corp., D.C.N.Y. 1940, 1 F.R.D. 172. | 
In other words, ae Jats is bound by a previous decision of 
another Judge of thelsame Court, int he Same case, and on the 
Same matter, and will not Subsequently overrule the prior decisicn 
on the Same matter. : 
The statements quoted from Judge Waddy*s hearing of March 
18, 1970, show that rulings had already been made though not 
officially in the form of an order, to the effect that the Motions 
to Dismiss would be denied and that a Motion for a change of venue 
would be granted. | 


- Further Judge Jones ruled in his order that in the event 


that Curtis was unable to effect Service by January 1, 1970, 


that the case would be dismissed “WITHOUT PREJUDICE." 
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Judge Pratt overruled both Judge Waddy and Judge Jones, 
thereby Setting himself up as a senior to them and acting con- 
trary colrcne "LAW OF THE CASE." 

ic It was clearly Prejudicial to the Plaintiff to transfer 

the case away from Judge Waddy after he had Stated for the record 
that he would rule in favor of the Plaintiff on the Motion for 

a Change of Venue. To have done so, if done intentionally by 
counSel would amount to an offense known as "SHOPPING FOR 
JUDGES," Since by moving the case from Judge to Judge one could 
change the result and destroy the uniformity of the law. 

U.S. v. Kaye, No. 22,543, decided June 30, 1970 by this 
Court, is another case where, aS in this case, Judge Pratt over- 
ruled Judge Jones. In the Kaye case, on July 19, 1968, Judge 
Jones granted a motion to suppress a Bell and Howell projector, 
on the ground that the warrant did not authorize search of the 
apartment over the Store. On August 20 and- 21, 1968,—however, 
Judge Pratt heard and granted the government's motion to recon- 


Sider the ruling of Judge Jones; and after hearing testimony 


Judge Pratt denied the motion to suppress the projector. In 


reverSing Judge Pratt and reinstating Judge Jones ruling, this 
Court held that "Judge Jones was correct and Judge Pratt*s ruling 
was the result of misunderstanding and contusteness. Chief Judge 
Bazelon, Conconatnee Said that 


“Ihe proper administration of judges in this circuit 
requires us to Say that the Government did not advance 
Sufficient justification to warrant the trial judge in 
reconSidering another judge's prior order..." 

In this caSe, where eight judges have sat on the Case prior 


to Judge Pratt, where Judge Jones ordered that if service were 


not effected by Dec. 31, 1969 the Case would be dismissed Without 
-~ r4—- 
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prejudice, and where Judge wWaddy had indicated that the case _ 


would be sent to New York, the dismissal with prejudice by 


Judge Pratt was clearly contrary to the Law of the Case, was 
> . 


clearly erroneous, and Should be reversed. 


ARGUMENT 
SINCE FUNDS -CONSTRUCTIVELY IN THE HANDS OF THE 
DEFENDANT HAD BEEN PROPERLY ATTACHED, THE MOTION 

TO DISMISS WAS ERRONEOUSLY GRANTED. 

A. Attachment Before Judgment hasS been properly proceeded 
ufider in accordance with Title 16 of the D. C. Code. 

B. Sears Roebuck has anSwered, Stating that it has sub- 
Stantially more than $2,500. in its possession which it owes for 
Services rendered by the Defendant. Therefore, the Case is in 
position for a Judgment of Condemnation in the event that 
Defendant in fact were to choose not to make an appearance and 
defend the Case. ) 

C. Under Title 16 - Cold provision, 16-319), Since 
Defendant has been Served with process, final judgment against the 
garnishees “shali not be rendered until the action against the 
defendant is determined." Therefore, Plaintiff cannot move for 
the Judgment of Condemnation until the validity of the service 
in 1955 is determined aS part of the Motion for Judgment by 
Default. Meanwhile, however, failure to reply to the Attachment 
presumes that funds owed to defendant are in the hands of the 
garnishee, and thus are constructively in the hands of this Court. 
Levy upon the property of the defendant ee jurisdiction upon. 


the Court, MoSesS v. Hayes, 36 App. D.C. 194. In the event that 


this Court hoids that the Service upon William McAdams was not 


good, then plaintiff would apply for a judgment of condemnation 


and bring the attached property out of the hands of the garnishees, 
unless defendant answered. Defendant Caninot move to dismiss as a 
means of defeating an Attachment Before Judgment, when Defendant 

is a Non ReSident and the "exact purpose of the Statutes is to 
provide a remedy against Nonresidents by attachment before judg- 


—~r- 


ment. 


ARGUMENT | 
i 
THE MOTION TO DISMISS SHOULD HAVE BEEN 
DENIED BECAUSE DEFENDANT HAD SUBMITTED 
TO THE JURISDICTION OF THIS COURT IN| 
FILING ITS PLEADINGS. | 


The gist of Defendant's argument is two-fold, namely that 
Plaintiff was not diligent and therefore Defendant has been 
hurt in that it will be harder to prepare its case, and secondly, 
that the Defendant is not properly before the Court because it 


has never properly served. 


The answer to the first argument is clearly that Defendant 


has known about this Case Since 1955 and has had 15 years to 
get ready with its defenses therefore it cannot Say that its 
defenses have been hurt, particularly when it could have filed 
an answer at any time after service of the Complaint upon 
William McAdams. | 

The answer to the Second argument made by Defendant is, 
that by filing objections to the Motion for Judgment by Default, 
and by filing requests for continuances, the Defendant in fact 
Submitted itself to the jurisdiction of the Court. a judge 
Fahy*s Opinion in North Branch Products, Ine. W. Reuen 
Fisher, No. 15663, decided Nov. 15,1960, in =e the Court 
Said, not only enpressed concern over the rights of the 
plaintiff to a trial on the merits, but stated ‘that by filing 
pleadings the defendant submitted to the jurisdiction of the 
Court. | 


the record Shows that pefendant answered the Request for 


‘ admisSions, and thus entered an appearance in the case.see appendix. 


ARGUMENT 


THE DISMISSAL WITH PREJUDICE SHOULD BE 
REVERSED BECAUSE IT MIGHT BAR THE ‘RIGHTS 
OF THE PLAINTIFF TOA TRIAL ON THE MERITS 
IN THE NEW YORK CASE. 


Section 205 of the New York Civil Practice Law and Rules 
States as follows: 


"205 Termination of action 

“€a)} New action by plaintiff. If an action is timely con- 
menced and is terminated in any other manner than by a vol- 
untary discontinuance, a dismissal of the complaint for neg- 
lect to prosecute the action, or a final judgment upon the 
merits, the plaintiff, or, if he dies, and the cause of 
action Survives, his executor or administrator, may commence 
@ new action upon the same cause of action within six months 
after the termination." 


Following the outcome of the Case below, the Defendant filed 


a Motion for Summary Judgment in the United States District Court 
for the Southern pasties of New York, where the Case is known as 
69 Civ. 5645 and anere Parties and actions are identical with 
this case. It is arguing there that the New York case should 
not have a trial on the merits because of the rulings on 41(b) 
here. This argument is set forth fully in the exhibits but is 
repeated in part here as follows: 

"POINT I. 


DISMISSAL WITH PREJUDICE PURSUANT 

TO RULE 41(b) OF THE FEDERAL RULES 

OF CIVIL PROCEDURE OPERATES AS AN 
ADJUDICATION UPON THE MERITS, THEREBY 
BARRING THE PRESENT ACTION UNDER THE 
DOCTRINE OF RES JUDICATA 


Rule 41(b) of the Rfederal Rules of Civil Procedure, in 


‘ 


pertinent Section, provides as follows: 


---Unless the Court in its order fer dismissal 
otherwise specifies, a dismissal under this 
Subdivision and any dismissal not provided 

for in this rule, other than a dismissal for 
lack of jurisdiction, for improper venue, 

or for failure to join a party under Rule 19, 
operates aS an adjudication on the merits. 


The United States District Court for the District of Columbia 
22S 
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in its order dismissing plaintiff's August 1955 ection 
Specified that such dismissal was "with prejudice", thereby 
unequivocally expressing its intention that the dismissal 
order be conSidered an adjudication upon the merits of 
Plaintiff*s claims. As such, plaintiff is forever barred 
from maintaining another action based upon the same claims 


Set forth in his August 1955 action. Jameson v. Du Comb, 275 


F.2d 293 (7th Cir. 1960); A. B. Dick v. Marr, 197 F.2d, 


| 
498, 502 (2d Cir. 1952); Larsen v. OtReilly, 11 F.R.D. 604 


(S.D.N.Y. 1951)." 

It is respectfully submitted, therefore, that unless this 
Court wishes to foreclose a Hearing on the Merits in the New 
York CaSe, or depart from the reasoning of Judge Fahy in the 
North Branch Products Case where he expressed a eyeecee over 
the rights by the Plaintiff to BARES Sy the merits, this 
Court Should modify the orders below either by transferring 
the Case to New York or else by conforming the final orders to 
the original order by Judge Jones that the Case be dismissed 
WITHOUT PREJUDICE. Because of the Attachments Before Judgment, 
the first alternative appears more in keeping in the interest 
of an economical administration of justice, since the Defendant 
has a place of business in New York, the garnishees both have 


places of buSiness in New York, and the Plaintiff is willing to 


come to New York to try his case. 


CONCLUSION 
The Defendant has known about this action since 1955 and 
has Commamicaed with Plaintiff about it, and was free to file 
an answer noone the long period of about 14 years when the 
Plaintiff made over 28 attempts to process the ection in Wash- 
ington. The Plaintiff has finally taken the case to New York in 
@ new action and has moved to transfer this case to New York so 
| 


that it may be consolidated with the Case there, 


Plaintiff has also filed a Motion for Judgment by Default 


based upon the Affidavit of William McAdams. 

In the context of this case, the rulings below. are exroneous 
and should be reversed. Either the Motion to qransfer to New 
York under 28 USC, 1404(a) should be granted and the Motion to 
Dismiss denied, or else the Case should Belsens pack for trial 
before a jury since there is a material issue of fact as to 
whether the Defendant was in fact served properly through 


service upon William McAdams. 


4 
Since everything can be decided in one case in the New York 


jurisdiction, since the Defendant admits that it is there and 
. | 


denies that it is here, and since Plaintiff is willing to go 
to New York to find justice; the Case should be transferred to 
New York. The record Shows that the Plaintiff has been exceptionally 


“diligent for 14 years and under these circumstances, particularly 


in the light of the rulings of Judge Jones and judge Waddy, 


Plaintiff should not be denied a Trial on the Merits. 
. 


This court should grant relief in keeping with the above. 


Respectfully Submitted, 


Arthur $. Curtis 

Counsel for Plaintiff 

$16 National Press pldg. 
gion, D- Cc. 20004 
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Questions Presented 
Statement of Facts 


I. The District Court was correct in denying plain- 
tiff’s motion for a change of venue 


A. It is a clear and firmly established principle 
of the law that in order to consider plaintiff’s 
motion for transfer of venue, there must be 
subject matter jurisdiction 


. An analysis of the purposes of the provisions 
permitting change of venue as well as the 
Federal Rules of Civil Procedure clearly 
demonstrates that the change of venue re- 
quested by plaintiff should be denied 


The District Court was correct in granting de- 
fendant’s motion to dismiss 


Both Judge Pratt and Chief Judge Curran were 
entirely correct in denying plaintiff’s various 
motions for reconsideration, to remove Judge 
Pratt from this matter and to overrule Judge 


Conelusion 


Aprenpirx A: 


Affidavit of Richard Balian sworn to February 
13, 1970 


Appenpix B: 
Affidavit of Philip Clark Kattenburg sworn to 
February 13, 1970 
Aprenpix C: 
Opinion in Curtis v. Time, Inc., 147 F.Supp. 505 
(USDC DC 1957) 
Apprenvx D: 


Opinion in Curtis v. Time, Inc., 251 F.2d 389 (DC 
Cir. 1958) 
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“Curtis v. Time, Inc., 147 F. Supp. 505 (U.S.D.C. D.C. 
1957), aff’d 251 F. 2d 389 (D.C. Cir. 1958) 


Delta Theatres, Inc. v. Paramount Pictures, Inc., 398 
F.2d 323 (5th Cir. 1968) 


Elizabethtown Trust Co. v. Konschak, 267 F. Supp. 
46 (D.C.E.D. Pa. 1967) 


Goldlawr, Inc. v. Heiman, 369 U. S. 463 (1962) 


International Shoe Co. v. Washington, 326 U. S. 310 
(1945) 


Sol Kantor v. Comet Press Books Corp., 187 F. Supp. 
321 (S.D.N.Y. 1960) 


34 


a 


PAGE 


Levin v. Mississippi River Corporation, 289 F. Supp. 
353, 359-60 (S.D.N-Y. 1968) 


Messenger v. United States, 231 F. 2d 328, 329 (2nd 


*Sheaffer v. Warehouse Employees Union, Local No. 
730, 408 F. 2d 204 (D. C. Cir. 1969) 19, 24, 26, 27 


Trader v. Pope & Talbot, Inc., 190 F. Supp. 282, 283 
(D.C.E.D. Pa. 1961) 


U. S. v. Spreckels, 50 F. Supp. 789 (N.D. Cal. 1943) 18 


Srarores anp Ruxzs 


28 U.S.C.A. Section 1404(a) 
FRCP Rule 3 

FRCP Rule 4(a) 

FRCP Rule 4(e) 


1 Moore, Federal Practice, 70.145 [4.-2] at p. 1766 
(2d ed. 1953) 


1 Moore, Federal Practice, § 6-4 at p. 1798 (2d ed. 


* Cases or authorities chiefly relied upon are marked by asterisks. 


IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,572 


—_— 7 


Azruor 8. Custis, 
Appellant, 
v 


Foorz, Cone anp BEtprne, 
Appellee. 


—— 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


Questions Presented 


1. Was the District Court, Pratt, J. correct in denying 
Plaintiff’s Motion for a Change of Venue to the United 
States District Court for the Southern District of New 
York? 


2. Was the District Court, Pratt, J. correct in granting 
Defendant’s Motion to Dismiss this action with prejudice 


(a) for failure to comply with the October 20, 1969 
Order of Jones, J.; 
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(b) pursuant to Rule 41(b): FRCP and the Inherent 
Power of the District Court to dismiss for failure to prose- 
cute with due diligence? 


3. Was the District Court, Pratt, J. correct in denying 
Plaintiff’s Motion for Reconsideration of the Orders deny- 
ing Plaintiff’s Motion for Change of Venue and granting 
Defendant’s Motion to Dismiss? 


4. Was the District Court, Curran, C.J. correct in deny- 
ing Plaintiff’s Motion (a) to remove Judge Pratt from 
this case because of bias; (b) to have the case referred 
back to Judge Waddy and (c) to have the case sent to 
New York on a Change of Venue? 


The instant case was not previously before this Court 


Statement’ 


Plaintiff herein appeals from various Orders of the 
United States District Court for the District of Columbia 
denying his motion for a change of venue to the United 
States District Court for the Southern District of New 
York, granting defendant’s motion to dismiss, and denying 
various of plaintiff’s multitudinous motions for relief from 
the two aforesaid Orders. In effect, plaintiff is appealing 
from these Orders which have finally terminated a litiga- 
tion commenced by plaintiff almost sixteen years ago with- 
out ever obtaining personal jurisdiction over the defendant. 


Since entry of the Orders herein appealed from (May 
25, 1970) plaintiff has resorted to the following obfuscatory 
and dilatory tactics: 


1. Moved before Chief Judge Curran to remove Judge 
Pratt from this case because of bias and for other reasons, 


* Throughout this brief we will refer to the appellant as “plain- 
tiff” or by his name, to the appellee as “defendant”, to the purported 
Appendix as “(A. )” and to the purported Supplemental Ap- 
pendix as “(S.A. -)”. 
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to send the case back to Judge ‘Waddy, and to grant plain- 
tiff a change of venue already denied by Judge Pratt 
(A. 11). This motion was denied (S.A. 29). 


2. Moved for a rehearing (S.A. 24). This motion was 
denied by Judge Pratt on May 19, 1970. 


3. Objected to the form of the Orders presented by de- 
fendants (A. 12). 


4. Moved on September 19, 1970 for additional time to 
file plaintiff’s brief and appendix. An extension was 
granted to. January 3, 1971. 


5. On December 10, 1970 plaintiff served a purported 
Appendix which was replete with omissions of material 

proceedings, especially the total transcript of the May 14, 
1970 hearing before Judge Pratt. This necessitated de- 
fendant moving to compel plaintiff to file a new Appendix 
encompassing the entire record in view of plaintiff’s fail- 
ure to conform to Rule 30(b) of the Federal Rules of 
Appellate Procedure and Local Rule 9. On June 17, 1971 
the United States Court of Appeals for the District of 
Columbia Circuit granted defendant’s motion to require 
plaintiff to file a new Appendix encompassing the entire 
record including the entire transcript of the hearing before 
Judge Pratt. 


6. On Jane 27, 1971 plaintiff moved for additional time 
to file a Supplemental Appendix, to require defendant to 
pay for the Supplemental Appendix, and unbelievably to 
add an additional legal argument to his appeal. On 
October 5, 1971 the United States Court of Appeals for 
the District of Columbia Cireuit denied all of plaintiff’s 
motions and ordered plaintiff to file the Supplemental Ap- 
pendix by October 15, 1971. Plaintiff has since filed a 
purported Supplemental Appendix which is still replete 
with omissions and is in flagrant disregard of the Order of 
this Court requiring the entire record to be filed. 
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Rather than perpetuate this farce, defendant wishes to 
have this appeal finally heard on the merits, and will at- 
tempt to cure some of the defects of the Appendix and 
Supplemental Appendix by the use of appendices to this 
brief. 


Statement of Facts 


Plaintiff filed a Complaint in this Court on August 5, 
1955 (A. 48). A Summons was issued on December 5, 
1955. It was served ‘‘on the therein-named Foote, Cone 
& Belding, a corporation, by handing to and leaving a 
true and correct copy thereof with Mrs. Wm. McAdams 
by authorization of Plaintiff personally at 4545 Conn. Ave., 
Apt. 806, in the said District at 8:15 p.m. on the 8th day 
of December 1955”? (S.A. 1). The case was dismissed 
without prejudice on September 26, 1956, for failure to 
prosecute, pursuant to Local Rule 13. Plaintiff filed a 
Motion to Reinstate on October 2, 1956 (S.A. 3). The 
Motion was called and Plaintiff did not respond and the 


Motion was dismissed for want of prosecution on October 
19, 1956 (S.A. 4). Plaintiff filed another Motion to Re- 
instate on October 22, 1956 (S.A. 5). This Motion was 
granted on November 9, 1956 (S.A. 6). On February 14, 
1957, Plaintiff’s counsel withdrew from the case and Plain- 
tiff commenced to act as his own counsel. 


On September 9, 1957, at Plaintiff’s request, a new Sum- 
mons was issued, to be served on the Defendant and was 
returned ‘‘Not to be Found in My District’? by the U. S. 
Marshal. Numerous additional efforts were made by Plain- 
tiff to serve the Defendant in the District of Columbia, all 
being returned ‘‘Not Found.’? Notwithstanding this fact, 
at no time did Plaintiff attempt to bring this action in 
New York City, where he knew Defendant could be found. 

On June 16, 1959, the case was again dismissed without 


prejudice for failure to prosecute, pursuant to Local 
Rule 13. On June 17, 1959, Plaintiff for the third time 
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moved to reinstate (S.A. 7) and the case was reinstated by 
Order of Court on September 10, 1959 (S.A. 8). 


On October 1, 1963, the case was again dismissed without 
prejadice for failure to prosecute, pursuant to Local 
Rule 13, and for the fourth time Plaintiff moved to rein- 
state (S.A. 9) and the case was reinstated by Order of 
Court on October 7, 1963 (S.A. 10). 


On October 9, 1969, this Court issued a Rule to Show 
Cause why this action should not be dismissed (S.A. 11) 
and on October 20, 1969 ‘‘Onprrep that if service on the 
Defendant is not perfected by December 31, 1969, the case 
should be dismissed without prejudice by the Clerk on that 
date’’ (S.A. 12). 


On December 17, 1969, Plaintiff moved for Leave to 
Amend the Complaint and to appoint a special process 
server (A. 46), which Motions were granted. 


On December 22, 1969, apparently Plaintiff had his 


Amended Complaint and Attachments before Judgment as 
to Merrill Lynch Pierce Fenner & Smith Inc. and Sears 
Roebuck and Company served on the Defendant, Foote, 
Cone & Belding, Inc., by leaving a copy with Mr. Balian, 
Vice President, Administration, in New York City 
(A. 40, 41). 


On January 9, 1970, Defendant sought and was granted 
an Enlargement of Time to File an Answer or Motion ad- 
dressed to the question of the Court’s jurisdiction over the 
Defendant. 


On January 21, 1970 Defendant filed a Motion to Dismiss, 
based on the October 20, 1969 Order of Jones J., requiring 
a perfection of service prior to December 31, 1969 (A. 32) 
and on February 16, 1971 Defendant moved to dismiss the 
action with prejudice pursuant to Rule 41(b) FRCP and 
the inherent power of this Court (A. 28). 


On March 18, 1970 various motions were argued in part 
before Judge Waddy, all pending motions were continued, 
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and no rulings or decisions were rendered by Judge Waddy 
(A. 56-67). 


On May 14, 1970 a full hearing was had before Judge 
Pratt on Plaintiff’s motion for a change of venue and De- 
fendant’s motion to dismiss under Rule 41(b) FRCP 
(S.A. Official Transcript 1-58). This was the first and only 
time that a full hearing was had with all material docu- 
ments and evidence before the Court. 


Summary Statement of Defendant’s Argument 


Both Plaintiff’s motion for a change of venue and De- 
fendant’s motion to dismiss the complaint were properly 
before Judge Pratt on May 14, 1970, Judge Pratt ren- 
dered a full hearing on both motions, and based on all of 
the facts and law adduced properly denied Plaintiff’s mo- 
tion for a change of venue and granted Defendant’s motion 
to dismiss the complaint. There was absolutely no abuse 
of discretion on the part of Judge Pratt and accordingly, 
Judge Pratt was correct in denying Plaintiff’s motion for 
reconsideration and Chief Judge Curran was correct in 
denying Plaintiff’s various motions to disqualify and over- 
rule Judge Pratt. 


ARGUMENT 
POINT I 


The District Court was correct in denying plaintiff’s 
motion for a change of venue. 


It is defendant’s position that a transfer of venue in this 
case would have been anything but ‘‘in the interest of jus- 
tice’’, the controlling and overriding concern on requests 
of this nature. As we shall show, this was no ordinary 
request for a change of venue for convenience of the par- 
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ties, but was merely a blatant attempt by plaintiff to cir- 
cumvent the Statute of Limitations and avoid the justifiable 
sanction of this Court for his unconscionable neglect and 
delay of sixteen years. 


It would appear from plaintiff’s position that the con- 
venience of at least plaintiff would indeed be served by such 
a transfer; but, in this case, ‘‘eonvenience”’ must defer to 
justice. To permit plaintiff to succeed in this travesty 
despite his total lack of diligence and the obvious preju- 
dice to defendant, would condone the exact conduct that 
the Federal Rules of Civil Procedure and local court rules 
were adopted to prevent and would place the defendant in 
the untenable position of defending a stale claim going back 
as far as 1948 where through no fault of defendant its de- 
fense would be hampered by the attrition of witnesses and 
total impossibility of recollection of facts. 


A brief review of the history of this case will con- 
vineingly demonstrate the legitimacy of defendant’s posi- 
tion. This action was commenced by the filing of a com- 
plaint in this Court on August 5, 1955. Thereafter at vari- 
ous times the action was dismissed in accordance with 
Local Rule 13 for failure to prosecute and each time rein- 
stated upon ex parte application made by plaintiff. 


It is important to note the completely inconsistent 
ex parte positions taken by plaintiff throughout the course 
of this litigation. Of particular interest is the content of 
his application for reinstatement in 1956 after a local Rule 
13 dismissal. He requested reinstatement on the express 
grounds that defendant had in fact been served in December 
of 1955, that defendant had defaulted, and that plaintiff 
had filed a motion for judgment by default which because 
of a clerical error—failure to submit a motion card—had 
never come up for hearing. One would naturally expect 
that after obtaining this reinstatement plaintiff would 
pursue this course and, in fact, obtain a jadgment by 
default. 
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Instead, plaintiff again had a new summons and com- 
plaint issued by the court for attempted service on defend- 
ant and there was no further attempt to prosecute the mo- 
tion for default. During the next few years, plaintiff made 
various attempts to serve defendant after having first re- 
ceived a dismissal notice under local Rule 13. In each case 
the summons and complaint were properly returned noting 
that defendant was not to be found in the district. In 
June of 1959, the action was again dismissed and as 
usual plaintiff made a motion for reinstatement, on grounds 
entirely different than those in 1956. Plaintiff asserted 
that he had been attempting to serve defendant since the 
complaint was filed in 1955 and that he believed defendant 
was present in the district but was secreting itself to avoid 
service. In addition, he claimed that it would be an in- 
justice to refuse reinstatement since he had not been given 
normal Rule 13 notice and had been ill during this period. 
The court order reinstating the action indicated that the 
motion was granted ‘‘for good cause shown, and upon 
papers read’’. 


Plaintiff continued on this course (only issuing a new 
summons and complaint after receiving the notice of the 
court) until October, 1963, when the action was again dis- 
missed for failure to prosecute. A subsequent motion for 
reinstatement was made and thereafter granted on October 
7, 1963. Subsequently, plaintiff resumed his self-serving 
pattern of attempting service at intervals sufficient to 
satisfy Rule 13 until October, 1969 when he was faced with 
an order to show cause why this case should not be dis- 
missed once and for all. 


When faced with the finality of the order of Judge Jones 
in October of 1969, plaintiff proceeded to institute a new 
action in the District Court for the Southern District of 
New York (which has been time barred since at least 1957) 
and at the same time had an order of attachment issued 
against debtors of defendant (Sears-Roebuck, Merrill 
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Lynch) with offices in the District of Columbia. Plaintiff’s 
purpose was obvious; he admitted that he knew at this time 
(as he had or should have known since the commencement 
of this action) that defendant was not amenable to service 
of process in the District of Columbia and impliedly that 
the Statute of Limitations would preclude recovery should 
another independent action be instituted in the District 
Court of New York where plaintiff was amenable to process 
and venue was proper. Plaintiff, therefore, had to in some 
way, preserve the tolling of the Statute of Limitations 
which had occurred when the original complaint was filed 
in the District of Columbia in 1955. 


Plaintiff seeks to accomplish this preservation and 
transfer of the timely commencement date by connecting 
the District of Columbia action with the one brought in the 
Southern District of New York in December of 1969. 


This seemingly innocuous motion was merely an attempt 
by plaintiff to cloud the true issue before this court and 
Judge Pratt’s denial confirmed defendant’s position that 
the interest of justice would not be served by condoning 
plaintiff’s dilatory subterfuge. 


A. Itis a clear and firmly established principle of the 
law that in order to consider plaintiff’s motion for 
transfer of venue, there must be subject matter 
jurisdicti 

A review of paragraph 1 of plaintiff’s complaint in- 

dicates an obvious attempt by plaintiff to plead diversity 
of citizenship as the basis for the court’s jarisdiction. 
Although the allegation of diverse citizenship is deficient 
for failing to negate the possibility that defendant was in- 
corporated in the District of Columbia, the actual fact then 
and now is that such diversity exists. We are more con- 
cerned, however, with the minimum amount portion of the 
jurisdictional requirement. Defendant is fully aware that 


the requisite subject matter jurisdiction is to be deter- 
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mined by the facts extant at the time the action is com- 
menced; in this case 1955. At that time the amount in con- 
troversy exceeded the $3,000 jurisdiction minimum limit 
which was by law required in order to invest the district 
court with subject matter jurisdiction in a diversity suit. 
Since the commencement of this suit the law has changed 
and the minimum amount now required is $10,000. This in 
itself would not be fatal since plaintiff’s ad damnum clause 
is in excess of that amount. But, in December of 1969 
plaintiff changed the nature of this action from one seeking 
in personam jurisdiction over defendant to one in which 
this court is asked to exercise original quasi in rem jurisdic- 
tion. Until the 1963 amendment of Rule 4(e) of the Federal 
Rules of Civil Procedure, a plaintiff could not institute an 
original quasi in rem action in a Federal District Court. 
This is again a change in the law, but we suspect from the 
circumstances that this court would consider this permis- 
sible since the action did not take on this character until 
1969. 


We must now decide what basis is to be used to deter- 
mine whether the amount in controversy actually exceeds 
the present $10,000 limit. In general, the cases indicate 
that so long as the claim made exceeds the jurisdictional 
sum even though the actual property seized under the 
property attachment writ is less than the jurisdictional 
amount, jurisdiction will be sustained. On the surface, 
this rule would seem to controvert the position defendant 
now takes that the amount of attached property is insuffi- 
cient to confer subject matter jurisdiction on the court. 
However, the cases cited in support of that position are 
not as broad as the language would indicate. 


In Randall v. Becton-Dickinson Co., 18 F. 2a 631 (D.C. 
Mass. 1927) the plaintiff attached all goods, effects and 
credits in the hands of a garnishee at the time of service 
of process upon them up to $250,000 (pp. 632-633). This 
was clearly above the jurisdictional amount. The court 
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determined that although the actual property attachment 
was less than the jurisdictional amount, it could not be 
conclusively determined that further funds would not be- 
come available and thus actually exceed the jurisdictional 
amount. 


In Sol Kantor v. Comet Press Books Corp., 187 F. Supp. 
321 (S.D.N.Y. 1960), the court stated the reason in the 
form of a test. It asked ‘‘whether it appears as a matter 
of legal certainty that the plaintiff could not recover the 
amount claimed.”’ Id. at 322. 


It is the defendant’s position, that since plaintiff has 
only requested Merrill Lynch and Sears Roebuck to hold 
funds up to an amount of $5,000 ($2,500 each) that it is 
impossible for plaintiff to recover the amount claimed in 
the pleadings or an amount equivalent to the $10,000 mini- 
mum. Unlike the Randall case, any additional funds which 
become available could not apply to increase the attached 
amount. 


It is axiomatic that Federal jurisdiction over the subject 
matter relates to the power of the court to hear and de- 
termine the matter in litigation. The court, without power 
over the subject matter is unable to rule on a motion for 
transfer of venue and in fact, does not even approach the 
question having made the threshold determination that sub- 
ject matter jurisdiction does not exist. 


B. An analysis of the purposes of the provisions per- 
mitting change in venue as well as the Federal Rule 
of Civil Procedure clearly demonstrates that the 
change of venue requested by plaintiff should be 
denied. 

It is not our purpose at this point to show that venue 
was properly or improperly laid in the District Court of 
the District of Columbia. At the commencement of the suit 
in 1955 under the applicable provisions then in force, venue 
was perhaps proper since plaintiff was allegedly a resident 
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of the District of Columbia. As of December 1969, however, 
because of plaintiff’s changed residence, it would appear 
that venue could not be then properly placed in this court. 
There is no, question that venue would at all times, since the 
commencemenet of this suit, have been proper in the New 
York District Court. The fact that New York venue would 
be proper should have no bearing on this court’s determi- 
nation except inasmuch as it indicates that plaintiff had 
this alternative forum available for the past sixteen years. 
Indeed, Delaware, defendant’s state of incorporation would 
have also. been suitable for venue purposes. We wish to 
point out to the court that inextricably woven into the 
issues now before this court are issues of due process, 
abuse of Federal procedures and extremely prejudicial con- 
duct on the part of plaintiff which mandate denial of this 
motion. Plaintiff has purposely chosen to request change 
of venue not for the avowed purposes of convenience, but 
merely as a means of avoiding the procedural sanctions 
which would follow a consideration of our companion mo- 


tion to dismiss for lack of due diligence by plaintiff in the 
prosecution of his claim. 


Defendant is fully aware that the lack of personal juris- 
diction over defendant does not preclude a transfer of 
venue when it is placed in the wrong district court, or 
when placed in the proper district court it is changed for 
the convenience of the parties and in the interest of justice. 
Plaintiff claims in his papers in support of this motion 
that the convenience of all involved would be better served 
by transferring venue to the Southern District of New 
York. However, very little is said by plaintiff about the 
second and most important element in this test—whether 
it is in the interest of justice to do so. Defendant con- 
tends that the interest. of justice would best be served by 
this court considering more than the mere extra expenses 
and loss of time which plaintiff claims would result from 
a denial of his motion. 
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Perhaps it is best to begin our analysis with a discussion 
of the purposes of change of venue statutes in general, 
and particularly, 28 U.S.C.A. Section 1404(a), the pro- 
vision here at issue. That Section provides: 


‘(a) For the convenience of parties and witnesses, in 
the interest of justice, a district court may transfer 
any civil action to any other district or division where 
it might have been brought.” 


It is immediately apparent on reading the eases that a 
plaintiff’s choice of venue enjoys a preferred position and 
will not normally be upset absent a showing of good cause. 
It is also clear, and understandably so, that it is usually 
a defendant and not plaintiff who invokes Section 1404(a). 
These transfer sections were primarily intended to give 
the defendant an opportunity to overcome an inconvenient 
or harassing choice of forum made by plaintiff. Although 
several courts have held that this section is unavailable 
to a plaintiff who has chosen the forum [See Barnhart v. 
John B. Rogers Producing Co., 86 F. Supp. 595 (D.C.N_D. 
Ohio 1949); Trader v. Pope & Talbert, Inc., 190 F. Supp. 
282, 288 (D.C. E.D. Pa. 1961)], it seems, that there is other 
authority which holds that the provision is available to 
both parties because of its reference to ‘‘convenience to 
parties”. A plaintiff’s reason must, however, be more 
compelling than that required of a defendant. The burden 
of proof is on the movant, plaintiff in this case, to demon- 
strate a strong need for such transfer. (Levin v. Missis- 
sippi River Corporation, 289 F. Supp. 353, 359-60 
[S.D.N-Y. 1968].) These courts usually require some 
change in circumstances or conditions or some other just 
cause before permitting such a transfer at plaintiff’s 
request. See, 1 Moore, Federal Practice, 70.145 [4.-2] 
at p. 1766 (2d ed. 1953). Of course, it is defendant’s 
position that although this transfer might very well be 
for the convenience of the parties and the action could 
have originally been brought in the Southern District of 
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New York, the other factor—that it be in the interest of 
justice—is conspicuously lacking. Indeed it is clearly 
in the interest of justice that such request be denied and 
dismissal affirmed. 


To grant plaintiff’s request for transfer will not afford 
to defendant the full protection of the law it is entitled 
to expect. Justice requires, in the circumstances at bar, 
that the court refuse to condone plaintiff’s tactics, 


The decision on this motion cannot be made in a 
vacuum; it must take cogizance of all factors which could 
in any way bear on the determination of what is just in 
these unusual circumstances. 


In determining whether a transfer to New York will be 
in furtherance of substantial justice, we must discuss the 
validity of plaintiff’s delay, his present motives for the 
request, and the prejudice to the rights of defendant that 
such a transfer will effect. With so much at stake, it is 
not possible to treat this as just another motion for 
change of venue for the convenience of the parties. As 
earlier noted, this motion was made merely to avoid the 
inevitable sanction of plaintiff by this court for his lack 
of diligence in prosecuting this claim. Plaintiff mistakenly 
expects that a transfer and subsequent consolidation of 
this action with that recently dismissed in the Southern 
District of New York will estabish a sufficient connection 
and continuity to overcome a Statute of Limitations de- 
fense. Defendant realizes that this will not be the result 
and contends further that the transfer with its inherent 
uncertainty is sufficiently prejudicial to its rights to war- 
rant denial. 


Since transfer would necessarily involve questions of 
due process, defendant finds it difficult to understand how 
a court could seriously entertain a motion of this nature 
or what is to be gained by permitting transfer. In dealing 
with a case of this type it is necessary that we include as 
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factors in our determination, the general purposes of a 
system of rules and procedures such as the Federal Rules 
of Civil Procedure and the local rules of the District of 
Columbia. It is clear that most of the rules are promul- 
gated with the intent of expediting the adjudication of 
cases and controversies on the merits. (See, Goldlawr, 
Inc. v. Herman, 369 U.S. 463 [1962].) Their purpose is to 
avoid dismissal before a consideration on the merits when 
“time-consuming and justice defeating technicalities’’ 
would produce such a result. No such technicalities are 
here present and no interest of justice requires transfer 
instead of dismissal. Quite the contrary, essential proce- 
dural rights and constitutional protections are at stake. 
In furtherance of this policy of diligent adjudication the 
law has adopted various rules and procedures of assuring 
an early and diligent adjudication of controversies. 


Of particular significance here are the words of the 
Court in Caribbean Const. Corp. v. Kennedy Van Saun 
Mfg. & Eng. Corp., 13 F.R.D. 124, 127 (S.D.N.Y. 1952): 


“(T]he Federal Rules of Civil Procedure are to be 
viewed as an integrated whole and not as isolated 
fragments. The practice here indulged in, if per- 
mitted to go by unchecked, could become a convenient 
stratagem for plaintiffs, willing to adopt it, to defeat 
the purpose of the requirement of Rule 26(a), and, 
incidentally, to secure priority in the taking of deposi- 
tions. Simply by failing to deliver papers to the 
Marshal until after the requisite twenty days had ex- 
pired and then on the twenty-first day serving notice 
of deposition upon the defendants, plaintiffs, in prac- 
tical terms, could vitiate the requirement of Rule 26(2) 
that leave of court be obtained within the twenty-day 
period following the commencement of suit.”’ 


What rights of defendant are now in jeopardy? The 
one most immediately in danger is defendant’s right to 
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preclude the tolling of a statute of limitations for an in- 
definite period; especially when this is accomplished solely 
by the conduct of plaintiff. 


In Burnett v. New York Central Railroad Co., 380 U.S. 
424, 428 (1965) the Supreme Court explained the reasons 
behind the Statute of Limitations: 


“‘Statutes of limitations are primarily designed to as- 
sure fairness to defendants. Such statutes ‘promote 
justice by preventing surprises through the revival of 
claims that have been allowed to slumber until evi- 
dence has been lost, memories have faded, and wit- 
nesses have disappeared. The theory is that even if 
one has a just claim it is unjust not to put the adver- 
sary on notice to defend within the period of limita- 
tion and that the right to be free of stale claims in 
time comes to prevail over the right to prosecute 
them.’ Order of Railroad Telegraphers v. Railway 
Express Agency, Inc., 321 U.S. 342, 348-349. More- 
over, the courts ought to be relieved of the burden of 
trying stale claims when a plaintiff has slept on his 
rights.’’ 


This is precisely the problem in the case at bar. As a 
corollary to this policy of establishing Statutes of Limita- 
tions, the FRCP has taken steps to implement it. Usually, 
the filing of a lawsuit shows the proper diligence which 
the Statute of Limitations was intended to insure; but, this 
is not always the case. Consequently, other procedures 
and sanctions have been adopted to prevent abuse of this 
policy. 

In 2 Moore, Federal Practice, § 4.05 at p. 974 (2d ed. 
1953), it is stated that: 


««_ , . the primary purpose of the provision imposing 
a duty upon the clerk to issue a summons immediately 
upon the filing of the complaint and to deliver it for 
service to an officer is to lessen the possibility of ques- 
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tions whether the mere filing of the complaint sus- 
pends the operation of an applicable statute of limita- 
tions or whether any further step is required, such as 
the issuance of the summons or the delivery of the 
summons and the complaint to an officer for service 
or the actual service of the summons and complaint. 
But Rule 4(a) is not limited to this purpose and it is 
relevant in the construction of all the Rules.”’ 


Rule 3 which provides that a suit is commenced upon the 
filing of the complaint in a district court must be read in 
conjunction with Rule 4(a) which commands issuance of @ 
summons ‘‘forthwith”’ and service with due diligence. 


“ _ , Rule 4(a) is intended as a flexible and simple 
means for securing promptness in service of process 
after the complaint is filed. It aims, on the one hand, 
at eliminating the possible unfair advantage given by 
procedural systems in which issuance and service of 
process are entirely in plaintiff’s control. On the other 


hand, it seeks to avoid the opposite extreme of setting 
an arbitrary time limit in which process must be 
served. . . " And the lack of a specific time limit in 
which process must be served sometimes opens the 
door to abuse.”? 2 Moore, Federal Practice, § 4.06-1 at 
p. 978 (2d ed. 1953). 


The purpose of the rule is to prevent fraudulent and 
negligent tolling of the Statute of Limitations to a defend- 
ant’s detriment. 


The advisory committee had considered specifying a time 
limit for service of process, but had not done so anticipat- 
ing that sufficient means were available under Rule 41(b) 
to attack unreasonable delay in the prosecution of an action 
after commencement. Messenger V. United States, 231 
F. 2d 328, 329 (2d Cir. 1956). (This is the thrust of our 
present position.) 
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More important to our discussion is the Messenger 
court’s statement that: 


“‘The operative condition of the Rule is lack of due 
diligence on the part of the plaintiff—not a showing 
by the defendant that it will be prejudiced by denial of 
its motion (citing case). It may well be that the latter 
factor may be considered by the court, especially in 
cases of moderate or excusable neglect, in the formu- 
lation of its discretionary ruling.”’ 


Thus, the operable factor is unwarranted delay attribu- 
table to plaintifi—the exact fact situation at bar. In the 
instant case, both factors are present—lack of diligence by 
plaintiff and prejudice to defendant. 

In U.S. v. Spreckels, 50 F. Supp. 789 (N.D. Cal. 1943), 
a delay of 4 years and 10 months was considered unreason- 
able. In Elizabethtown Trust Co. v. Konschak, 267 F. Supp. 
46 (D.C.E.D. Pa. 1967), 2 motion to quash and motion to 


dismiss was granted when service was made more than five 
years after filing of the complaint. The court stated: 


“*. . . [A] plaintiff must exercise due diligence to 
perfect service after the filing of the complaint and 
the question of due diligence is one for the court to 
decide on an ad hoc basis.”? (Citation omitted) 
Td. at 48 


The court added: 


“Tt has been held that failure to perfect service until 
six months after the statute of limitations expired and 
nine months afer the filing of the complaint constitutes 
a lack of due diligence. Schram v. Holmes, 4 F.R.D. 
119 (D. Mich. 1943). In Hoffman v. Wair, 193 F. Supp. 
727 (D. Ore. 1961) service two years after the filing of 
the complaint was held to be too late. And in Richard- 
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son v. United White Shipping Co., 38 F.R.D. 494 (N.D. 
Cal. 1965) it was held that service perfected 28 months 
after the filing of the action came too late.’’ Id. 


2 Moore, Federal Practice, concludes his chapter on Rule 
4(a): 


“‘In sum, it may be said that the flexibility of Rule 4(a) 
is meant to foster the early adjudication of claims, not 
a device to evade that end.’? (Emphasis supplied) 
p. 984. 


There is no need to further expound on the rights of 
defendant in the case at bar. Suffice it, that deprivation of 
these rights by any means, should not be tolerated. More- 
over, defendant is also entitled to the benefit of this court’s 
experience in dealing with violations of its local rules. In 
Sheaffer v. Warehouse Employees Union, Local No. 730, 
408 F.2d 204 (D.C. Cir. 1969) the Court of Appeals stated: 


“Tt is clear that the District Court has the ‘inherent 
power’ to dismiss a case for want of prosecution. 
[Cases cited.] This power exists independent of the 
authority of the Federal Rules of Civil Procedure 
(Rule 41(b)) or any local rules of court (Rule 13(a)). 


The net result of a transfer will be that the Southern 
District of New York Court will have to make the determi- 
nations of jurisdiction and diligence for which this Court 
is particularly suited. It will have to interpret the ‘‘doing 
business’’ provisions of the District of Columbia to deter- 
mine if in fact defendant was doing business at the time 
plaintiff claims. In addition, the New York Court would 
have to interpret whether the attachment procedures fol- 
lowed were proper according to the law of the District of 
Columbia and whether service was effectively made accord- 
ing to the Rules of Federal Procedure by serving notice of 
this attachment on defendant in New York. This would 
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require an analysis of the local District of Columbia rules 
on extra territorial service. It would have to determine 
on a motion by defendant whether in the circumstances 
the District of Columbia court abused their discretion by 
allowing the continued reinstatement of this action in the 
face of an apparent lack of diligence by plaintiff. Should 
this court consider transfer the most convenient, expedi- 
tious and equitable manner of determining the rights of 
the parties here involved, justice will have been subordi- 
nated to convenience with defendant as the only loser. 
There is also serious question whether an in rem action 
of this nature is subject to transfer under 28 U.S.C.A. 
section 1404(a). See 1 M oore, Federal Practice, § 6-4 at p. 
1798 (2d ed. 1953). 


In short, to deprive the defendant of its procedural right 
to be timely informed of a claim by withholding the pro- 
cedural sanction is as much a violation of the right of due 
process under the Fourteenth Amendment as is a judg- 
ment rendered against it without the constitutional con- 
tacts and notice required by International Shoe Co. v. 
Washington, 326 U.S. 310 (1945). Defendant was not con- 
stitutionally subject to suit in the District of Columbia 
nor did it receive constitutional notice during the period of 
the pendency of this action. To require defendant to pro- 
ceed after this unconscionable delay would constitute seri- 
ous prejudice to its position. Moreover, defendant should 
not be penalized for the obvious inadequacies of a system 
which permits a claim of this age to be prosecuted against 
a faultless defendant. It would seem that such a transfer 
would now be beyond the discretion of the Court. 


Of course, defendant appreciates that there must be a 
desire in a case such as the present one to simply transfer 
such a troublesome matter. Unfortunately, convenience 
of the transferring court is not a valid consideration. 
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POINT I 


The District Court was correct in granting defend- 
ant’s motion to dismiss. 


Judge Pratt properly dismissed this action with preju- 
dice pursuant to Rule 41(b) FRCP on the following 
grounds: 


1. plaintiff failed to comply with the October 20, 1969 
Order of Judge Jones (A. 47) in that plaintiff did not 
effect personal service on defendant by December 31, 1969; 
and 


2. that plaintiff had failed to prosecute this action with 
due diligence. 


Judge Pratt in his Opinion rendered on May 14, 1970 
stated the following: 
“The Court: Since the filing of this case in August 
of 1955, the case has been dismissed and reinstated at 
least three, and possibly four, times; and there have 
been at least 25 unsuccessful attempts at personal 
service. 


More than 14 years after the case was originally 
filed, and after it had been passed upon by at least 
six Judges of this Court, Judge Jones, on October 
20, 1969, entered an order as the result of a calendar 
call stating: 


‘Ordered that if service on the defendant is not 
perfected by December 31, 1969, the cause shall be 
dismissed without prejudice by the Clerk on that 
date.’ 
Subsequent to that date, in January, the plaintiff 
filed an affidavit of one, William McAdams, in which 
Mr. McAdams states, in effect, that he was an em- 
ployee of Foote, Cone & Belding, Inc. during 1954 
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and 1955, had offices at 711 Fourteenth Street during 
that period and that while he was so employed he 
was served with a summons and complaint in the 
above case by means of personal service; that he 
telephoned long distance to Robert Carney, President 
of Foote, Cone & Belding, and informed him that he 
had been so personally served and at the request of 
Robert Carney, he mailed the summons and complaint 
to the said Robert Carney. 


Now, this affidavit of Mr. McAdams comes some 14 
years after the alleged event. 


In the second place, it was completely contra to the 
return of the summons, which was made by George D. 
Smithy, Deputy, in connection with an attempt to serve 
the summons in December, and the return reads: 


‘I hereby certify that I served the summons and com- 
plaint on the therein named Foote, Cone & Belding 
Corporation by handing to and leaving a true correct 
copy therewith with Mrs. William McAdams by au- 
thorization of plaintiff, personally, at 4545 Connecti- 
cut Avenue, Apartment 806, at 8:15 p.m. on the 8th 
of December 1955.’ 


The original of the summons indicates that the sum- 
mons should be served on William D. McAdams; and 
as I said just previously, the return indicates that it 
was made on Mrs. William McAdams by authorization 
of the plaintiff. 


In addition, there is in the record an affidavit of a 
Mr. Balian, a vice-president of the defendant, to the 
effect that McAdams was not an employee of the com- 
pany at the time the alleged service was attempted; 
that it had no office in the District of Columbia at that 
time et cetera. 


Since the question of whether or not service was 
made is a mixed question of law and fact for this 
Court to determine I think by the overwhelming pre- 
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ponderance of the evidence, taking into account that 
some 14 years have elapsed, that personal service was 
not made and has not yet been made on the defendant 
by the plaintiff. 


Since personal service has not been made up to the 
present time, it was not made on or before December 
31, 1969, the period specified in Judge Jones’ order. 


In the meantime, there were various motions, to 
change venue, plaintiff’s motion for default judg- 
ment, plaintiff’s motion for further consideration of 
court order granting additional time to respond, de- 
fendant’s motion to dismiss pursuant to Judge Jones’ 
order of October 20th, and the defendant’s motion for 
dismissal pursuant to the Federal Rules of Civil Pro- 
cedure, 41(b), for failure to prosecute. 


I am going to dismiss this action on two grounds: 


One, the failure to comply with Judge Jones’ order 
of October 20, 1969; and 


Two, because of the provisions of Rule 41(b), which 
provides, in part: 


‘For failure of the plaintiff to prosecute or to 
comply with these rules or any order of court, a 
defendant may move for dismissal of an action or 
of any claim against him.’ 


Mr. Moore, in his volume on Federal Practice, Vol- 
ume 2, at page 931, states, in pertinent part: 


‘However, where there is unwarranted delay at- 
tributable to the plaintiff in the issuance of the 
summons, its delivery to the marshal or person 
specially appointed to make service, or in the serv- 
ice of process, the: action is subject to a motion to 
dismiss under Rule 41(b) im the discretion of the 
court for failure to prosecute.’ 


The power of the Court to dismiss under that rule 
and the inherent power of the Court to dismiss an 
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action under circumstances such as these has been 
recently spelled out by our Court of Appéals in the 
Sheaffer case, reported at 408 F.2d. 


For all of the foregoing reasons, I am going to 
grant the defendant’s motion to dismiss, and I am 
going to require defense counsel to prepare the order 
with the necessary recitals.’’ 


This ruling by Judge Pratt is amply supported by the 
record. Despite the January 14, 1970 affidavit of William 
McAdams (A. 38) which claimed that defendant maintained 
an office in Washington, D. C. ‘in 1954 and 1955’’, that 
McAdams was employed by defendant during that period 
of time and that McAdams was personally served with a 
summons and complaint in this case, and photostat of an 
entry of the September 1954 Washington Metropolitan 
Telephone Directory (A. 7) which shows a listing for de- 
fendant at 711 14th Street N.W., these allegations are 


completely refuted by the February 13, 1970 affidavit of 
Richard Balian (appendix A to. this brief ), Vice President, 
Administration of defendant and the February 13, 1970 
affidavit of Philip Clark Kattenburg (appendix B to this 
brief) indicating that defendant had removed its Wash- 
ington, D. C. listing between September, 1954 and June, 
1955. 


Mr. Balian’s affidavit states in pertinent part: 


‘*a. William McAdams was first hired by defendant 
on January 1, 1954 as Washington, D. C. public rela- 
tions representative to service one of defendant’s ad- 
vertising clients, to wit: Watchmakers of Switzerland 
Information Center, Inc. 


““b. On January 5, 1954 defendant leased office space 
at 711 14th Street, N. W., Washington, D. C. from 
Raymond L. Smith, for a period of one year with the 
right to renew for an addtional one year period. 


‘ec. On May 17, 1954 Mr. McAdams? employment 
by defendant was terminated but defendant continued 
to pay Mr. McAdams until September 17, 1954. 
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“‘d. Upon the termination of Mr. McAdams’ em- 
ployment by defendant on May 17, 1954, defendant in- 
formed Mr. McAdams that he could continue to utilize 
the premises at 711 14th Street N.W., Washington, 
D. C. at Mr. McAdams own expense. 


“‘e. Defendant never exercised its option to rent 
the aforesaid premises at 711 14th Street N. W., Wash- 
ington, D. C. after January 4, 1955. 


“Since May 17, 1954 defendant has never had any 
of its officers, agents or employees permanently or 
temporarily based in Washington, D. C. and that since 
January 4, 1955 defendant has never had any use, 
possession, obligation or any other connection with any 
office space in Washington, D. €.” 


Not only was defendant not amenable to service on De- 
cember 8, 1955 when the summons and complaint was pur- 
portedly served on it, but the United States Marshal’s 
return of service indicates that service was in effect made 
on ‘‘Mrs. William McAdams by authorization of plaintiff 
personally at 4545 Connecticut Avenue, Apt. 806 * * * on 
the 8th day of December 1955”’ (S.A. 1). In fact, to this 
date plaintiff has never obtained personal jurisdiction over 
defendant in this jurisdiction. Dismissal was proper for 
any or all of the following reasons: 


1. Failure to comply with the October 20, 1969 Order 
of Judge Jones (S.A. 12) in that plaintiff has still not per- 
sonally served defendant in this action. 


2. Failure to comply with Local Rule 13, Dismissal for 
Failure to Prosecute, wherein Par. (e) states: “A case 
shall not be reinstated more than once. . . .”? This case 
has been reinstated four (4) times and if Judge Pratt’s 
Order of dismissal is reversed will be, in effect, reinstated 
five (5) times over a period of approximately sixteen (16) 
years. 
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3. Rule 41(b) of the Federal Rules of Civil Procedure 
provides in pertinent part: “For failure of the Plaintiff 
to prosecute or to comply with these Rules or any Order 
of Court, a Defendant may move for dismissal of an ac- 
tion. . . .”? Unless the Court in its Order for Dismissal 
otherwise specifies, a Dismissal under this subdivision and 
any Dismissal not provided for in this Rule, other than a 
Dismissal for Lack of Jurisdiction, for improper venue, or 
for failure to join a party under Rule 19, operates as an 
adjudication upon the merits.”” The Plaintiff herein has 
failed to prosecute in this Court or any other Court where 
he might have acquired service of process on the Defend- 
ant for a period of more than fourteen and a half (144) 
years. 


4. This Court has “‘inherent power’’ to dismiss this case 
for want of prosecution. ‘‘It is clear that the District 
Court has the ‘inherent power’ to dismiss a case for want 
of prosecution. [Cases cited.] This power exists inde- 


pendent of the authority of the Federal Rules of Civil Pro- 
cedure (Rule 41(b)) or any local rules of court (rule 
13(a)). . . .?? Sheaffer v. Warehouse Employees Union, 
Local No. 730, supra. 


Defendant respectfully submits that the following lan- 
guage in Delta Theatres, Inc. v. Paramount Pictures, Inc., 
398 F. 2d 323 (5th Cir. 1968) is most appropriate: ‘. 
no action had been taken by plaintiff in this cause since 
December 23, 1959 and that since transactions were in- 
volved in this case dating from 1947, the defendants have 
been prejudiced by plaintiff’s lack of diligence. It would 
be an intolerable situation which would not permit a dis- 
missal with prejudice in circumstances such as those 
present in this case. Approximately fourteen years after 
suit was filed, with no action taken for about seven years, 
plaintiff cannot be heard to complain that his case has now 
been dismissed with prejudice. It is surprising that such 
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action was not taken by the district court sua sponte, long 
before defendants filed their motion. [Cases cited.] No 
plaintiff should be permitted to sleep on his rights and 
harass a defendant with such unreasonable delay.’’ 


Quite clearly, defendant herein has been prejudiced by 
plaintiff’s lack of diligence: Defendant cannot be required 
to round up witnesses and documents of some sixteen (16) 
to twenty-three (23) years ago to defend itself against 
plaintiff’s sixteen-year-old lawsuit, nor should defendant 
be continuously subjected to plaintiff’s harassment and the 
resulting time, energy and expense involved in defending 
itself from same. 


Plaintiff cannot be heard to complain. At any time dur- 
ing the last sixteen (16) years, he could have brought a 
suit against defendant where defendant could properly 
have been served, namely, New York City. Plaintiff chose 
not to do so. 


Surely, Judge Pratt acted entirely within his discretion 
and was fully supported by the record in dismissing this 
case with prejudice, pursuant to the authority of Rule 
41(b) or the court’s own inherent power, so recently con- 
firmed by this Court of Appeals in Sheaffer v. Warehouse 
Employees Union, Local No. 730, supra. 


Despite all of plaintiff’s protestations that he continually 
sought to bring this action in the District of Columbia be- 
cause he believed that the late Judge Holtzoff was 
sympathetic to plaintiff’s position, the fact remains that 
Judge Holtzoff dismissed the identical complaint on the 
merits, Curtis v. Time, Inc., 147 F.Supp 505 (USDC, DC 
1957—Appendix C to this brief) and Judge Holtzoff’s dis- 
missal was affirmed per curiam by the United States Court 
of Appeals, District of Columbia Circuit, 251 F.2d 389 
(1958—Appendix D to this brief). 


The purport of Judge Holtzoff’s Opinion is that plain- 
tiff had no property right in the idea of publishing pictures 
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and narratives of lives of Congressional Medal of Honor 
winners, the idea was not novel and the publication of such 
pictures and narratives in advertisements for United States 
Savings Bonds was not appropriated or even borrowed 
from plaintiff. It is interesting to note that the affirmance 
by this court took into consideration the very submission 
to the advertising agency plaintiff is attempting to sue 
upon herein. 


We believe that plaintiff has had his day in court with 
the identical subject matter of his complaint herein having 
been dismissed on the merits. 


POINT Ill 


Both Judge Pratt and Chief Judge Curran were en- 
tirely correct in denying plaintiff’s various motions for 
reconsideration, to remove Judge Pratt from this mat- 
ter and to overrule Judge Pratt. 


This portion of plaintiff’s appeal does not even merit 
refutation. This Court is respectfully referred to both 
plaintiff’s ‘‘Motion for Rehearing’? (S.A. 24-25k) and 
plaintiff’s ‘‘Motion to Remove Judge Pratt from this Case 
because of Bias and for Other Reasons, etc.’’ (A. 11-16). 
There is not one shred of evidence to support any conten- 
tion that this case was not properly before Judge Pratt 
and that Judge Pratt acted in any way improperly. 
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CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that all of the Opinions of Judge Pratt and Judge 
Curran appealed from by plaintiff be affirmed im all 
respects, and that at long last plaintiff’s suit remain 
dismissed for all time. 


November 12, 1971. 
Respectfully submitted, 


Mimo G. Corrrer, 
Coupert BrorHers, 
One Farragut Square South, 
Washington D.C. 20006, 
Attorneys for Appellee. 


Evecenz L. Graven, 
Trmorny K. Haz, 
CovpverT BrorHers, 
200 Park Avenue, 
New York, New York 10017, 
Of Counsel. 


Certificate of Service 


I Hereby Certify that two copies of the foregoing Brief 
of Appellee were mailed on the 11th day of November, 1971 
to Arthur S. Curtis, Appellant pro se, 816 National Press 
Building, Washington, D. C. 


Evucene L. Given, 
Of Counsel. 
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APPENDIX A 


Srare or New York bss x 
Country or New Yorx {~”” 


RicHarp Baran, being duly sworn, deposes and says: 


1. I am Vice President, Administration of defendant 
in the above entitled action and make this affidavit in 
support of defendant’s motion to dismiss. 


2. As Vice President, Administration, the payroll and 
other financial records are kept and maintained as per- 
manent records of defendant under my general supervision, 
and I have searched the payroll and other financial records 
of defendant for the calendar years 1954 and 1955 and have 
ascertained the following facts: 


a. William McAdams was first hired by defendant 
on January 1, 1954 as Washington, D. C. public rela- 
tions representative to service one of defendant’s ad- 
vertising clients, to wit: Watchmakers of Switzerland 
Information Center, Inc. 


b. On January 5, 1954 defendant leased office space 
at 711 14th Street N.W., Washington, D. C. from Ray- 
mond L. Smith, for a period of one year with the right 
to renew for an additional one year period. 


e. On May 17, 1954 Mr. McAdams’ employment by 
defendant was terminated but defendant continued to 
pay Mr. McAdams until September 17, 1954. 


d. Upon the termination of Mr. McAdams’ employ- 
ment by defendant on May 17, 1954, defendant informed 
Mr. McAdams that he could continue to utilize the 
premises at 711 14th Street N.W., Washington, D. C. 
at Mr. McAdams own expense. 
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e. Defendant never exercised its option to rent the 
aforesaid premises at 711 14th Street N.W., Washing- 
ton, D. C. after January 4, 1955. 


3. Since May 17, 1954 defendant has never had any of 
its officers, agents or employees permanently or tempo- 
rarily based in Washington, D. C. and that since January 
4, 1955 defendant has never had any use, possession, obli- 
gation or any other connection with any office space in 
Washington, D. C. 


s/s Ricuarp G. Barman. 
Ricuasgp G. Baran. 


Sworn to before me this 
13th day of February, 1970. 


Joan WEISS, 
Notary Public, 
State of New York. 
No. 41-4207255. 
Qualified in Queens County. 
Certificate filed in New York County. 
Commission Expires March 30, 1971. 
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APPENDIX B 
Affidavit of Philip Clark Kattenburg. 


The undersigned, Philip Clark Kattenburg, being first 
duly sworn, deposes and says: 


1. I am a law clerk in the Washington Office of the law 
firm of Coudert Brothers at One Farragut Square South, 
Washington, D. C. 20006. 


2. On the request of a resident partner of that law firm, 
namely, Milo G. Coerper, Esq., I called the Business Office 
of the Chesapeake and Potomac Telephone Company on or 
about Monday, February 2, 1970, and asked them to send 
me a certified copy of the cover page of the Washington 
Metropolitan Area Telephone Directory issued in 1955, 
which I understand was issued in June, along with a copy 
of the page which would show a telephone number for 
Foote, Cone & Belding, Inc., if there were such a listing 
in the phone book. I was informed by the said business 
office that there was no such listing for Foote, Cone & 
Belding, Inc. and subsequently I received from them copies 
of the said cover page and the page which would include 
such a listing if it existed. Said cover page and other 
page which would show such a listing are attached hereto. 


s/ Pamir Crank Karrensore. 
Pamip Cuarxk Katrensurec. 


Subscribed and sworn to before me this 
13th day of February, 1970. 


s/ CxHarLorre A. WHITTINGTON, 
Notary Public. 
My Commission Expires Oct. 14, 1972. 


Exhibits, Annexed to Foregoing Affidavit. 
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APPENDIX C 


CURTIS v. TIME, INC. 
Cite as 147 F. Supp. 505 


Azgtuvur S. Curtis, 
Plaintiff, 
v. 


Tor Inc., 
Civ. A. 4959-54. 


United States District Court 
District of Columbia. 
Jan. 25, 1957. 


Action to recover damages for defendant magazine pub- 
lisher’s alleged misappropriation of an idea of plaintiff 
and unfair competition. The District Court, Holtzoff, J., 
held that defendant’s publication of pictures and narra- 
tives of lives of Congressional Medal of Honor winners 
in advertisements of United States savings bonds did not 
constitute misappropriations of plaintiff’s idea embodied 
in cartoon strips setting forth episodes in such winners’ 
careers by illustration and narrative, as there is no prop- 
erty right in general idea of depicting such winners’ lives. 

Complaint dismissed on merits. 


1. Literary Property 2 


No one has a property right in historical or biographical 
event, but any one may publish biographies or photographs 
of Congressional Medal of Honor winners, United States 
Presidents, Senators and Congressmen, or other public 
officials or figures, and narratives of historical events. 


2. Copyrights 4 
Literary Property 2 


A person can acquire a property right in a specific 
embodiment of an idea, and such an embodiment in literary 
or pictorial form may be protected under copyright law. 


3. Literary Property 2 


A magazine publisher’s publication of pictures and 
narratives of lives of Congressional Medal of Honor win- 
ners in advertisements of United States savings bonds 
did not constitute misappropriation of an individual’s idea 
embodied in cartoon strips setting forth episodes in such 
winners’ careers by illustration and narrative, as there is 
no property right in general idea of depicting such win- 
ners’ lives and such publisher having previously published 
photographs of and narratives relating to them, idea was 
not novel or borrowed from such individual. 


Carl L. Shipley, Washington, D. C., for plaintiff. 


John H. Pickering, Washington, D. C., and Harold R. 
Medina, Jr., New York City, for defendant. 


Horzzorr, District Judge. 


This is a trial of an action by the Court without a 
Jury to recover damages claimed to have been sustained 
by an alleged misappropriation of an idea and by unfair 
competition. 

The plaintiff is the creator and owner of what is com- 
monly known as a comic strip or cartoon strip, called “The 
Medal of Honor”. This strip sets forth specific episodes 
in the careers of winners of the Congressional Medal of 
Honor, which is done both by illustration and narrative. 
The plaintiff has embodied his idea in other forms as well. 
Subsequently the defendant, which is the publisher of a 
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magazine known as Time, published certain advertise- 
ments urging the purchase of United States Savings 
Bonds. These advertisements were illustrated by photo- 
graphs of various winners of the Congressional Medal of 
Honor and by narratives describing episodes out of their 
lives. The plaintiff claims the publication of these adver- 
tisements constitute a misappropriation of his idea as 
well as unfair competition. 

[1-3] No one has a right of property in a historical or 
biographical event. Any one may publish biographies or 
photographs of winners of the Congressional Medal of 
Honor, of Presidents of the United States, of Senators, 
Congressmen, or other public officials, or other public 
figures. Any one may publish narratives of historical 
events. For instance, in the past two or three years we 
have had a number of histories of the Civil War. No 
one can have a monopoly on the idea of publishing a 
history of particular wars or of any other events. A 
person can acquire, however, a property right in a specific 
embodiment of an idea, and if the embodiment is in @ 
literary or pictorial form that embodiment may be pro- 
tected under the copyright law. For example, a half a 
dozen people may write a history of the Civil ‘War, but 
none has a right to complain of the other five, unless his 
specific embodiment of the history is copied by the others. 
So here the mere fact that the defendant published pic- 
tares and narratives of the lives of Congressional Medal 
of Honor winners does not constitute a misappropriation 
of the plaintiff’s idea because there is no property right 
in the general idea of depicting the lives of these heroes. 
Plaintiff does not claim any infringement of copyright 
of the specific embodiment of his idea. 

Moreover, it appears that the defendant had previously 
published photographs and narratives relating to winners 
of the Congressional Medal of Honor. Consequently, the 
idea of the plaintiff in its general and broad scope is not 
novel, although his specific embodiment may be. 
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This ease is distinguishable from the case of Belt v. 
Hamilton National Bank, D.C., 108 F.Supp. 689, affirmed 
93 US. App.D.C. 168, 210 F.2d 706. In the latter case, 
there was a concrete novel idea of a narrow scope, instead 
of an abstraction. In fact, in its opinion im that case, the 
Court observed that for “‘such a concept, however, in order 
to receive the protection of the law must be more than a 
mere abstraction. It must be reduced to a concrete de- 
tailed form. It must, of course, be novel.’’ 

In addition, in the Belt case, the defendant had been 
negotiating with the plaintiff for the use of his idea and 
then dropped the negotiations and used this very idea 
but repudiated any obligation to pay the (plaintiff. No 
such situation confronts us in this case. Here the adver- 
tisements related to the sale of Government bonds. More- 
over, as heretofore indicated, since the defendant had pre- 
viously used the idea of publicizing in one way or another 
the lives of winners of the Congressional Medal of Honor, 
it cannot be said that the idea of these advertisements 


was borrowed from the plaintiff. 

For all these reasons, the plaintiff is not entitled to 
recover, and accordingly the complaint will be dismissed 
on the merits. 

Counsel may submit proposed findings of fact and 
conclusions of law. 
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APPENDIX D 


CURTIS v. TIME, INC. 
Cite as 251 F.2d 389 


Aztuour S. Curtis, t/a A. S. Curtis Features Syndicate, 
Appellant, 
v. 


Time, Inc., 
No. 13870. 


Appellee. 
United States Court of Appeals 
District of Columbia Circuit. 


Argued Dec. 13, 1957. 
Decided Jan. 16, 1958. 


Owner of copyrighted, syndicated cartoon series, which 


was entitled ‘‘Medal of Honor,’’ which appeared in news- 
papers after World War II, and which depicted heroic 
deeds of winners of the Congressional Medal of Honor, 
brought action for damages against magazine publisher, 
which ran a series of defense bond advertisements, spon- 
sored by the United States Government, and entitled 
‘Medal of Honor,’’ and bearing some resemblance to car- 
toon series, on ground that magazine publisher appropri- 
ated property of owner of cartoon series. The United States 
District Court for the District of Columbia, Alexander 
Holtzoff, J., 147 F.Supp. 505, entered judgment of dis- 
missal on the merits, and the owner of the cartoon series 
appealed. The Court of Appeals held that there was no 
error which would warrant disturbing the action of the 
District Court. 

Judgment affirmed. 

Owner of copyrighted, syndicated cartoon series, which 
was entitled ‘‘Medal of Honor,’? which appeared in news- 
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papers after World War I, and which depicted heroic 
deeds of winners of Congressional Medal of Honor, was 
not entitled to recover damages from magazine publisher, 
which ran a series of defense bond advertisements spon- 
sored by the United States Government, and entitled 
“‘Medal of Honor,”? and bearing some resemblance to car- 
toon series, on ground that magazine publisher appropri- 
ated property of owner of cartoon series. 


Mr. Arthur S. Curtis, appellant, pro se. 


Mr. Harold R. Medina, Jr., New York City, of the bar 
of the Court of Appeals of New York, pro hac vice, by 
special leave of Court, with whom Mr. John H. Pickering, 
Washington, D. C., was on the brief, for appellee. 


Before Wassrneron, Dananer and Bugcer, Circuit 
Judges. 


Pre Curiam. 


Curtis was the owner of a copyrighted, syndicated car- 
toon series entitled ‘‘Medal of Honor,’’ which appeared in 
newspapers after World War II, and depicted the heroic 
deeds of winners of the Congressional Medal of Honor. 
During the Korean War, Time, Ine., publisher of Time 
magazine, ran a series of defense bond advertisements, 
sponsored by the United States Government, also entitled 
“Medal of Honor,’? which bore some resemblance to Cur- 
tis’ series? Curtis claimed Time, Inc. appropriated his 


* Curtis’ series each consisted of a strip of ten boxes, each box 
containing cartoons with narrative captions. The defense bond 
Series each consisted of a single large block of text, with a portrait 
of the hero, and sometimes a single small cartoon illustration. As 
we hawe said, both series had the same title. Both bore a small 
illustration of the medal. Curtis’ series dealt with World War II 
heroes, while the defense bond series dealt with Korean war heroes. 
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property, and his proof was (1) the similarity between the 
two series, and (2) the fact that Curtis had, prior to the 
Korean War, unsuccessfully attempted to sell his “Medal 
of Honor”? series to Time, Inc., and also to the advertising 
agency which later prepared the defense bond series. 

The trial court dismissed on the merits. We find no error 
which would warrant disturbing the action of the District 
Court. 

Affirmed. 
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THE COURT SHOULD HAVE ADOPTED LESS DRASTIC 
REMEDIES THAN DISMISSAL WITH PREJUDICE 


In Industrial Blég. Materials, Inc. v Interchemical Corp., 437 F 2a 1336 (1970), 
"the Circuit Court said: 


® In reviewing the propriety of dismissal under Rule 41 (b) we should, 
we think, look to see whether the court might have first adopted other, 
less Grastic alternatives. Flaska v. Little River Construction Co.,Inc., 
389 F 24 885 (5th Cir. 1968); Gill v. Stolow,240 F2d 669 (2a Cir.1957).. 
the court's exercise of its disretion is reviewable, but it would 
le to challenge were it not for the question 
s to dismissal were available. 


." Unfortunately, in undertaking to ascertain whether the court considered 
other aids to the enforcement of its orders, we derive little guidance 
from the District Court opinion. It would appear from the opinion that 
no other sanctions were considered, but the opinion, reported at 278 F. 
Supp. 938, was written by the attorneys for the defendants. 


"__.This practice has been condemned because of the possibility that such 
findings and conclusions, prepared by the non-objective advocate, may not 
fully and boourately reflect the thoughts entertained by the impartial judge 
at the time of his initial decision.” 
if The record shows that Judge Waddy, when he heard the case, considered the 
% 
* alternatives, and held that rather than dismiss, he would send the case to the 
”*” New York U.S. District Court and let the Court there decide all matters. The 
” transcript of hearing before Judge Pratt shows that he recognized that he had 
authority to send the case to New York but did not even consider alternatives 


” to dismissal for prejudice, instead, stating that he came to the case with 


~e 


“attitudes”, based upon the age of the case and the fact that it had passed thru 
many hands of judges: 
Ca oe "The Court: I still think it's a travesty on this Court. 


I think all you've got to do is to read the. docket 
entries, read the file accompanying them. 

About eight Judges had a piece of this, and some of 
them had more than one piece. Some of them had several 


bites. This case has kicked around for fifteen yers, 


Page 2. 
| 
- Curtis. ". ( At Tzanscript, p. 28 of hearing. ) 
The Court, in fact, failed to consider the effect in the New 
York case of a Gismissal under 41 in the District of Colmbia, as is shown by 
" the following: (transcript, p 14): 
| 
The Court: Aren't the cases duplicates of one another? 
- Curtis: Yes, duplicates of one another. 


The Court: The only reason you want th shift this to New York is 


because the issue of the Statute of Limrtations is arising in 


that court? 


Mr. Curtis: I wouldn't say that, Your Honor. 
The Court:Why don't you pursue your case ip New York and abide by 
the results of that case.?” 
The papers already before this Court show tat the New York 
: Court dismissed the case there based upon the ruling of a Pratt dismissing 
under 41(b) for failure to prosecute. Therefore, he failed to : to consider the 
«alternatives in a realistic way, tn which case, had he done $05 he would or should 
~have sent the case to New York, as Judge Waddy stated that he would do. 


» 


In Brown v Thompson, 430 Fed. 2d 1214 ( 1970), the Circuit Court 


» 


quotes 


from the ruling case of Flaska v Little River Marine 
Construction Co., Sth Cir. 1868, 389 F.2a 885, 887-888, cert. den. 392 U.S. 928, 

08 S. Ct. 2287, 20 L.Ed 2d 1387, as follows: : 

| "Dismissal of an action With prejudice and entry of ee 

by default are drastic remedies which should be used only in 

extreme situations, as the court has a wide range of lesser sanctions." 


i 
In the interest of justice, and the historic right of a trial on 


* the merits, the ruling below should be reversed. 
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THE AUTHORITY CITED BY APPELLEE HARDLY SPEAKS WITH AUTHORITY 


Appellee has a duty, in bringing cases to the Court, to bring something which 
i will aid the Court in deciding the case according to the law. 
Therefore, where is the authority of Burnett v N.Y. Central, cited on page 
16 of the reply brief, which argues that the case is tco old and should be thrown 
out, when the very paragraph which follows that one which is Ae, reads: 
"This policy of repose, designed to protect defendants, 
is frequently outweighed, however, where the interests of 
justice require vindication of the plaintiff's rights." 
The case goes on to reverse a District Court and an Appellate Court which dismissed 
a suit because it was filed in U-S. District Court after the expiration of the 
three year statuatory period, and to remand the case for trial. 
_ Similarly, the Sheaffer case, argued by appellee, and upon which the trial 
judge’ appears to have relied, is different in every way in the facts from this 
‘case. In Sheaffer, the plaintiff violated numerous local rules and pretrial 
orders, was continuously tardy in filing papers, and showed a lack of diligence 
in complying with local rule 13 (a) - quite a different showing from that of the 
appellant here, with his almost thirty attempted services, attachments Before 
judgment, and so forth. To cite the Sheaffer case for the authority that the 
court has inherent power to dismiss a case for want of prosecution is one thing - 
but to use it as authority in instant case is quite another. Authority to make a 
final poo must rest somewhere in every community, and in the centuries of 
history of our jurisprudence it has moved fram the divine right of kings to the 
mule of parliaments to the rulings of courts. The comity has entrusted in its 
appellate tribunals the power to see that the property right which lies in a suit 
is not without right taken . without a trial on the merits. 


The authorities cited by appellee have not persuaded appellant and will not, it 


THE TIME, INC, CASE IS BOT PRECEDENT 


In an apparent attempt to go into the merits in a case |which has had only 


That case is not precedent for this case. 

For one thing, the parties are different. 

Secondly, the claims against time were different than against Foote, Cone. 

Thirdly, -the.evidence .was..different from what will Sie in this case. 

Fourthly, Time, Inc. claimed a defense of prior use, which the court recognized, 
t+ perhaps noose Time was helping out the U.S. in. a bond campaign not of its own 


> creation. Foote,Cone and Belding has no defense of prior use, and in fact has 


. waived that defense in its letter to appellant signed by its Vice President, Bertchold, 


>. dated 1946. 
Finally, here is an entirely different case, with a different party, and 
q evidence not usable in Time, Inc. Here, the evidence will show that in his Navy 
days, appellant was a war bond salesman; that after leaving the Navy, he developed 
: a Medal of Honor series; that he came to Foote, Cone and Belding with the specific 
Rane of producing a war bond Medal of Honor series which would be distributed to 
iD blications as he was then distributing his series, in matrice and repro form; 
that this is exactly what Foote, Cone and Belding did, es Will be proved by the 
mual Reports of the Advertising Council. Finally, the proofs will show that it 
B agreed that payment would be made if use was made, and that no payment was made tho 


was made. Kern v. Hettinger, C.A. N.Y. 1959, 172 F.2d 333 45 AUTHORITY THAT 
het 


, Inc. is not binding on this court in instant case. 
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THE DELAY IN COMING 70 TRIAL DOES NOT 
NECESSARILY WORK TO THE PREJUDICE OF APPELLEE 
Pa The chief argument of appellee is that delay in achieving service upon said 
» appellee is detrimental to the interests of that party. Upon this rock, the 
= trial judge appeared to have rested his opinion. But an examination of the facts 
- Ae that the rock is made uf paper hanging in thin air. 
The papers in the case show that appellee has been on notice of the suit since 
4955 -when~the-case was ‘filed, see affidavit of Wm. ‘McAdams; ‘see Fetters inthe file 


appellant and appelle and its lawyers. 


Thus the facts show that the appellee in fact had more time to prepare its 


e than ordinarily, could have gotten written statements from its witnesses, and 
so forth - if, in truth, it had a defense to the action. It could also have entered 
“an appearance at any time in the District of Columbia and flushed out the case with 
its defense - if it had one. The fact that it did nothing but close its office 
~and avoid service, tells a tale in itself as to the strenghh of the defense. 
In considering a similar point, the Unites States District Court,C.D. California, 


\saia ( March 2 ,1970) in Hurst Concrete Products, Inc. v American Pipe and Construction 


”.%., 50 Federal Rules Decisions at p. 89: 


"This court is not oblivious to the fact that many of the 
defendant's employees are no longer with them, nor the 
fact that Martin-Marietta has been out of the concrete 
, pipe business since 1964. It is not improbable that these 
A facts may prejudice, in some degree, the defendant's defense. 
% That board, however, has two sides. It. could be argued that 
was t because the state action was started in 1963, the defendants, 
having heard the declaration of war, were alerted and presumably 
use kept the required records and ascertained the desired facts from 
their own employees - at that time, and if any prejudice results 
because of a failure to do so, it is the defendant's owm 
responsibility.......Since this case has not yet been mee 
determined on its merits......the harsh fact of dismissal is 
here not authorized. The periphery of Rule 41(b) is no greater 
than the perimeter of federal jurisdiction." 


TRIAL "S HOLDING THAT IT HAD NO i IS. 
Beas Te H LD. THERE HAD BEEN NO = 


ie 
WAS CLEAR ERROR 


The docket sheets and the file before the Court: show that the 
Appellee filed numerous papers in this case - after which it ‘claimed that it 


, Was not before the Court. 
Appellant will not burden the court with citations on the elemental 


x = 
» point that the conduct of Appellee in filing these papers constituted an appearance, 
or the similarly elemental point that one who has made an appearance is before the 


Suffice it to say that the ruling of the Court was clear error, 


and should be reversed. 


CONCLUSION 


In determining whether a court has abused its discretion in dismissing a suit, 
»all of the pertinent circumstances must be considered. Dyotherin Corp. v. Turbo Mach. 


“*Co., C.A. Pa. 1968,392 F2d 146. ee 


Frenefore, «che Cowxn-showld.cansider.that. appellant has.msde more_than 
. | | 
25 attempts to serve appellee, has attached before judgment, has filed a new 


»suit and obtained personal service upon appellee in New York, and has done more, 
Yin fact, than most attorneys would do to keep a case alive - so much so, that 
it was heard on a motion for change of venue at a time when ia was, according 
“to the trial judge, the oldest case in the court....a category of hardly any true 
meaning because one case is always the oldest case in the court, anf if a case were 
to be thrown out for that reason there would soon be.no cases to be tried. 
- ‘The Court should also consider that the dismissal here was automatically 
. followed in New York as res judicata, so that the procedural ruling here was 


in fact such as to bar a trial om the merits in another federal court. 


~ . In Graziano v Pennell, 371,F 2d 761 (1967), the U.S. Court of Appeals for 


co 
the Second Circuit said: 
C4 . 


"The New York Courts have often quoted Judge Cardozo's 

statement as to the forerumer of CPLRE 205 (a) that 

"The statute is designed to insure to the diligent suitor 

the right to a hearing in court till he reach a judgment 

on the merits. Its broad liberal purpose is not to be 

frittered away by any narrow construction. The important 
consideration is that, by invoking judicial aid, a 

litigant gives timely notice to his adversary of a 

present purpose to maintain his rights before the courts." 

Gaines v. City of New York, 215 N.Y. 533,539, 109 NE 594,596 (1915) . 


It would be a sad error indeed if in this and other cases the law, in rushing 
towards the problems of the next century, should overlook the basic human right of 
a litigant to a trial on the merits where he has done all that appeliant here has 


done to obtain it. Respect full: s 
Arthur S. Curtis,for Appellant 


